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ABSTRACT

Legal sc h o la rs  in  t h i s  cen tu ry  have s e t t l e d  upon a rece ived  

unders tan d in g  about th e  d is t in g u is h in g  c h a r a c te r i s t ic s  o f common law and 

c i v i l  law ju risp ru d en c e . In  p a r t ,  t h i s  u n d erstand ing  holds th a t  c i v i l  

law system s p u rp o rt to  be coheren t bod ies o f ru le s  deduced from g en e ra l 

p r in c ip le s  and arranged  s y s te m a tic a lly  in  codes having fix ed  and 

a u th o r i ta t iv e  te x ts .  By c o n t ra s t ,  th e  common law i s  s a id  to  have been 

from e a r ly  in  i t s  development a s e t  o f  ru le s  in fe r re d  in d u c tiv e ly  from 

d e c is io n s  in  p a r t i c u la r  cases. Roman and c i v i l  law, in  th i s  view, a re  

concep tua l and th e o r e t ic a l  w hile  th e  common law i s  p a r t i c u l a r i s t i c  and 

pragm atic . The common law i s ,  and always has been, judge-made case  law 

s tro n g ly  s tro n g ly  t i e d  to  th e  d o c tr in e  o f  b ind ing

p re c e d e n t, b u t th e  c i v i l  law has depended upon th e  l e g i s la to r  and th e  

le g a l  s c h o la r  fo r  i t s  development.

This s tudy  dem onstrates th a t  th e  absence o f  a su s ta in e d  and d e ta i le d  

com parative h i s t o r i c a l  s tudy  o f  th e  ju r isp ru d e n c e  o f  th e  two 

t r a d i t io n s - - o n e  which ta k es  in to  account th e  changes th a t  sometimes 

q u ic k ly  took  p la c e  in  th e  thought o f  b o th  t r a d i t i o n s ,  and th e  f re q u e n tly  

s t r ik in g  d if fe re n c e s  among con tem poraries w ith in  th e  same t r a d i t io n - - h a s  

led  to  th e  w idespread o v e re s tim a tio n  o f  th e  u n ifo rm ity  o f  each t r a d i t i o n  

and o f th e  s ta rk n e s s  o f th e  c o n t r a s t  between th e  two t r a d i t io n s .  The 

s tudy  fu r th e r  shows th a t  common law d o c tr in e s  about custom ary law, case  

law and p re c e d e n t, reason  and th e  law, and le g i s l a t io n ,  e q u ity , and 

in te r p r e ta t io n  a re  d e riv ed  la rg e ly  from th e  Roman law. The d i f f e r e n c e s , 

f re q u e n tly  no ted  by c o m p a ra tiv is ts , between c i v i l  and common law 

ju r isp ru d e n c e , in  many in s ta n c e s  m erely  r e f l e c t  th e  common la w 's  having  

follow ed a p a r t i c u la r  s tra n d  o f c i v i l  law th o u g h t—a -strand  no t ascendan t
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in  th e  c i v i l  law a t  th e  p o in t in  tim e upon which com parisons between 

th e  two t r a d i t i o n s  were based b u t which a t  o th e r  tim es in  th e  h is to ry  

o f  th e  c i v i l  law t r a d i t i o n  may have been dominant.
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PREFACE

T his s tu d y  o r ig in a te d  as an a tte m p t, a t  P ro fe sso r J.G.A. Pocock 's 

su g g e s tio n , to  w r ite  a s h o r t paper e n t i t l e d  "Roman Law Mind and Common 

Law Mind. " In  i t s  i n i t i a l  co n cep tio n , th e  paper was to  be an 

e x p lo ra tio n  o f  c h a r a c te r i s t i c  Roman law and E ng lish  common law ways o f 

th in k in g  about law. The f a c t  th a t  d is t in g u is h e d  sc h o la rs  o f bo th  common 

law 1

and Roman law2

had a ttem p ted  b r i e f  com parative s ta te m e n ts  o f  th e  d is tin g u is h in g  

c h a r a c te r i s t i c s  o f  Roman and common law thought made such a p ro je c t  seem 

f e a s ib le .  And th e  f a c t  th a t  tex tb o o k s on com parative law r e g u la r ly ,  in  

th e  space o f  a  few sen ten ces , make sweeping com parisons o f what a re  tak en  

to  be th e  fundam ental

a t t r i b u t e s  o f  th e  two t r a d i t i o n s ,  d id  n o t d im in ish  th e  p r o je c t 's  

c r e d i b i l i t y .  I  qu ick ly  became convinced , however, th a t  an essay  o f 

th e  b r e v i ty  o r ig in a l ly  contem plated  cou ld  no t adequa te ly  cover th e  

proposed to p ic .  More im p o rta n tly , I  had read  enough o f th e  l i t e r a t u r e  

o f  bo th  t r a d i t i o n s  to  q u es tio n  w hether i t  made sense to  speak o f  

e i th e r  "common law mind" o r  "Roman law mind" w ith o u t s u b s ta n t ia l  

q u a l i f ic a t io n .  To so speak would be to  suggest th a t  m ost, i f  n o t a l l ,  

persons t r a in e d  in  one o f  th e se  le g a l  t r a d i t i o n s  have h e ld  c e r ta in  

b a s ic  a t t i t u d e s  and b e l ie f s  about th e  n a tu re ,  th eo ry  and p r a c t ic e  o f

r7~P0UNdT THE SPIRIT OF THE COMMON LAW (1921).

2 S £ S ,  £ . g .  ,

S te in ,
Logic and E xperience in  Roman and Common Law. 
59 B.U.L. REV. 433 (1979).

v i i

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

law in  common, and th a t  th o se  a t t i t u d e s  and b e l i e f s  have h e ld  co n stan t 

over tim e and from country  to  country .

To be s u re ,  i t  may be p la u s ib le  to  suppose th a t  persons o f one 

tim e and p la c e , who have rece iv ed  s im i la r  ed u ca tio n s  and s im ila r  le g a l 

s o c ia l iz a t io n s ,  w i l l  th in k  about many ju r i s p r u d e n t ia l  to p ic s  in  

s im ila r  ways. I t  i s  co n s id e rab ly  le s s  p la u s ib le  to  suppose th a t  

law yers from d i f f e r e n t  h i s to r i c a l  p e rio d s  have been o f  th e  same 

ju r i s p r u d e n t ia l  "m ind." C e rta in ly  we shou ld  expect th a t  on some 

p o in ts  law yers from d i f f e r e n t  e ra s  w i l l  have been o f s im ila r  mind. But 

i t  i s  dangerous to  assume commonality o f

ju r i s p r u d e n t ia l  ou tlo o k  w ithou t c lo se  s c r u t in y ,  p a r t i c u la r ly  in  th e  

l ig h t  o f  c a u tio n a ry  examples such as Roscoe Pound 's m istaken 

assum ption th a t  a p a r t i c u la r  movement in  n in e te e n th  cen tu ry  German 

le g a l th ough t was r e p re s e n ta tiv e  o f  two thousand  y e a rs  o f th e  Roman 

le g a l t r a d i t i o n . 3
Legal s c h o la rs  in  t h i s  cen tu ry  have s e t t l e d  upon a s tan d a rd  s ta tem en t- 

rece iv ed  u n d e rs tan d in g —th a t  th e  c i v i l  law and common law t r a d i t io n s  have 

each had a few co n s ta n t fundam ental c h a r a c te r i s t i c s  th a t  d is t in g u is h  one 

from th e  o th e r . In  p a r t ,  t h i s  u n d ers tan d in g  ho lds th a t  c i v i l  law 

system s p u rp o r t to  be coheren t bod ies o f  r u le s  deduced from g en era l 

p r in c ip le s  and a rranged  sy s te m a tic a lly  in  codes hav ing  f ix e d  and 

a u th o r i t a t iv e  te x t s .  By c o n t r a s t ,  th ^  common law i s  s a id  to  have been 

from e a r ly  in  i t s  development a s e t  o f  r u le s  in f e r r e d  in d u c tiv e ly  from 

d e c is io n s  in  p a r t i c u la r  cases. Roman and c i v i l  law, in  t h i s  view , a re

3R. POUND, 
,?.up£a.

v i i i
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concep tua l and th e o r e t ic a l  w h ile  th e  common law i s  p a r t i c u l a r i s t i c  and 

pragm atic . The common law i s  judge-made case  law s tro n g ly  t i e d  to  th e  

d o c tr in e  o f  b in d in g  p re c e d e n t, b u t th e  c i v i l  law has depended upon th e  

l e g i s l a t o r  and th e  le g a l s c h o la r  fo r  i t s  development. The common law, 

fo r  many c e n tu r ie s ,  was co n ce p tu a lized  as immemorial u n w ritten  custom 

which had a h ig h e r  s tan d in g  th a n  s ta tu to r y  law; a lthough  custom could 

a t t a i n  s ta n d in g  as law in  th e  Roman t r a d i t i o n ,  i t  was always su b o rd in a te  

to  s ta tu to r y  law.

This c a ta lo g u e  o f  d if fe re n c e s  i s  on some p o in ts  com pletely erroneous. 

Even when i t  i s  n o t e n t i r e ly  wrong i t  i s  m isleading . D esp ite  M a itla n d 's  

w arning th a t  "H is to ry  in v o lv es  com parison, and th e  E ng lish  lawyer who 

knows n o th in g  and ca re s  n o th in g  about any system bu t h is  own h a rd ly  

comes in  s ig h t  o f  th e  id e a  o f  le g a l  h i s to r y ,"  th e  com parative in s t i n c t  

has been weak among common law h is to r ia n s .  When th e  i n s t i n c t  has 

e x is te d  i t  has u s u a lly  been s a t i s f i e d  w ith  a shorthand  form ula o f  th e  

ty p e  o u tl in e d  above. Most re c e n t sc h o la rs  o f com parative law, on th e  

o th e r  hand, have had l i t t l e  i n t e r e s t  in  h is to ry . Some o f th e  f a th e r s  o f 

com parative law as a d is c ip l in e  (Maine; Gray) had h i s to r i c a l  in t e r e s t s  

b u t a  very  in ad eq u a te  h i s t o r i c a l  methodology. Thus th e re  have been 

v i r t u a l l y  no su s ta in e d  and d e ta i le d  com parative h i s to r i c a l  s tu d ie s  o f  

th e  ju r isp ru d e n c e  o f th e  two t r a d i t i o n s  which have tak en  in to  account 

th e  changes t h a t  sometimes q u ic k ly  took  p la c e  in  th e  thought o f  bo th  

t r a d i t i o n s ,  and th e  f re q u e n tly  s t r ik in g  d if fe re n c e s  among con tem poraries 

w ith in  th e  same t r a d i t io n .  The absence o f  such s tu d ie s  has le d  to  th e  

w idespread  s c h o la r ly  o v e re s tim a tio n  o f  th e  u n ifo rm ity  o f each t r a d i t i o n  

and o f  th e  s ta rk n e s s  o f  th e  c o n t ra s t  between th e  t r a d i t io n s .

To my knowledge th e re  a re  no c lo se  models in  E ng lish  fo r  th e  k ind  o f

ix

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

d e ta i le d ,  c lo se ly  documented, com parative h i s to r i c a l  study  o f th e  le g a l 

th e o ry  o f  th e  two t r a d i t io n s  th a t  I  have a ttem pted  here. To make th i s  

claim  i s  to  in v i te  a demand th a t  I  s p e c ify  as p re c is e ly  as p o s s ib le  what 

th e re  i s  about my approach to  ju r i s p r u d e n t ia l  sc h o la rsh ip  th a t  i s  

d i f f e r e n t  from th e  approaches o th e r  s c h o la rs  have ta k en , and th a t  I show 

why th e re  i s  a need fo r  a  new approach. I  s h a l l  b r ie f ly  d esc rib e  what 

my su b je c t o f  s tudy  has been, e x p la in  how and w ith  what methods I have 

engaged in  th a t  s tu d y , and why I  have though t i t  w orthw hile to  t r a v e l  

once more over ground upon which some o f  th e  g ia n ts  o f le g a l sc h o la rsh ip  

have a lre ad y  walked.

JURISPRUDENCE

My d e s c r ip t io n  o f  th i s  work as a s tu d y  in  th e  com parative h is to r y  o 

E n g lish  and c o n tin e n ta l  ju r isp ru d e n c e  b e fo re  1700 needs e x p lic a t io n . In  

th e  f i r s t  p la c e , th e  term  " ju r isp ru d e n c e "  has more than  one common 

meaning. In  th e  sense  c lo s e s t  to  i t s  L a tin  ro o ts  

( ju r i s  -prudential

i t  means th e  sc ien c e  o r s tu d y  o f  law in  g en e ra l. I t  i s  a lso  used as a 

fancy  synonym fo r  law (e .g .  Roman ju r isp ru d e n c e ) . More te c h n ic a l ly ,  i t  

r e f e r s  to  th e  e n te r p r is e ,  a c t i v i t y  o r  p roduct o f  th in k in g  about, 

exam ining, o r  an a ly z in g  q u e s tio n s  o r  problem s having to  do w ith  law 's  

n a tu re ,  i t s  so u rc e s , i t s  a u th o r i ty ,  i t s  elem ents and t h e i r  r e l a t io n  to  

each o th e r ,  i t s  r e la t io n  to  e q u ity  o r  j u s t i c e ,  i t s  r a t i o n a l i t y ,  and so 

on. The p re se n t work i s  concerned w ith  ju r isp ru d e n c e  in  th e  th i r d  

sense; i t  i s  n o t concerned w ith  s u b s ta n tiv e  le g a l  d o c trin e s  o f  p ro p e r ty , 

c o n tra c t ,  o r th e  l i k e ,  excep t where a j u r i s t i c  d isc u ss io n  o r trea tm e n t 

o f  such d o c tr in e s  may shed l i g h t  on th e  more a b s tr a c t  and fundam ental 

q u es tio n s  o f ju r isp ru d e n c e  be ing  in v e s t ig a te d .

x
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SOURCES OF LAW

A com pletely  thorough com parative s tudy  o f E ng lish  and C o n tin en ta l 

ju r i d i c a l  approaches, over a p e r io d  o f s e v e ra l c e n tu r ie s ,  to  on ly  one o f 

th e  fundam ental q u es tio n s  o f ju r isp ru d e n c e —say th e  problem o f  a u th o r i ty  

o r  th e  problem o f o b l ig a t io n —could  e a s i ly  amount to  a very  la rg e  book. 

T h erefo re  I  have had to  be s e le c t iv e  about th e  to p ic s  I  would cover. I  

chose to  c o n c e n tra te  on some o f th e  ju r i s p ru d e n t ia l  q u estio n s  th a t  

t r a d i t i o n a l ly  have been grouped to g e th e r  under th e  heading "so u rces  or 

law ."

Like " ju risp ru d e n c e "  i t s e l f ,  

th e  term  "sou rce  o f  law" i s  used in  s e v e ra l d i f f e r e n t  senses by w r i te r s  

on ju risp ru d e n c e . k
I t  may be used to  r e f e r  to  some h i s to r i c  ev en t, p r a c t ic e ,  o r  borrow ing 

th a t  le d  to  th e  e x is te n c e  o f  a ru le  o r p r in c ip le  o f  law in  a  p a r t i c u la r  

system. For example, i t  m ight be s a id  th a t  th e  source o f  a p a r t i c u la r  

common law maxim was th e  c i v i l  law. In  a q u ite  d i f f e r e n t  se n se , Percy 

K. W in fie ld  p r im a r ily  used th e  p h rase  in  h is  book 

The C hief Sources o f  E n g lish  Law.

to  r e f e r  to  th e  " a v a ila b le  o r a l  o r  documentary evidence fo r  th e  

e x is te n c e  o f  any f a c t  in  i s s u e .115

In  o th e r  w ords, W in fie ld  used th e  term  to  r e f e r  to  th e  s t a t u t e s ,  p u b lic

“See
SALMOND ON JURISPRUDENCE 109-112 (1 2 th  ed. 1966); C. ALLEN, LAW IN THE 
MAKING 1-66 (7 th  ed. 1964); D.M. WALKER, THE OXFORD COMPANION TO LAW 
1156-58 (1980).

5P. WINFIELD, THE CHIEF SOURCES OF ENGLISH LAW 42 (1925).
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re c o rd s , re p o rte d  c a se s , te x tb o o k s , e t c . , a t  which one could  look and 

o b ta in  in fo rm atio n  about th e  law.

I  s h a l l  f re q u e n tly  be concerned w ith  th e  h i s t o r i c a l  o r ig in s  o f  

p a r t i c u la r  le g a l p r a c t ic e s ,  concepts o r  modes o f  c o n c e p tu a liz a tio n , and 

my d isc u ss io n  w i l l  be alm ost e n t i r e ly  based on "sou rces o f law" in  

W in fie ld 's  sen se , bu t in  n e i th e r  o f  th e se  senses a re  sources o f  law th e  

su b je c t o f my in v e s t ig a t io n . I s h a l l  be concerned p r im a r ily  w ith  what 

used  to  be c a l le d  th e  "fo rm al" so u rces  o f  th e  law. 6

These a re  sou rces which "by reason  o f  t h e i r  accep ted  a u th o r i ty ,  co n fer 

v a l id i t y  and le g a l  fo rc e  on p r in c ip le s  o r ru le s  drawn from them. They 

a re  th e  recogn ized  la w -c re a tin g  and law -d ec la rin g  agencies from which 

came v a l id  ru le s  o f  la w ,"7

One o f th e  t im e le s s  q u es tio n s  in  ju r isp ru d e n c e , asked a b s t r a c t ly  and 

p h ilo so p h ic a l ly ,  i s  "What i s  law?" Asked more c o n c re te ly  and 

p ra g m a tic a lly , t h i s  q u e s tio n  can become " i s  t h i s  r u le  o r  p r in c ip le  now 

b e in g  a lle g e d  to  cover th e  f a c ts  o f  t h i s  case  an a u th o r i ta t iv e ,  b ind ing

lega l

r u le  o r  p r in c ip le ,  o r i s  i t  som ething e lse ? "

One o f th e  most im portan t means o f  answ ering th e  l a t t e r  q u es tio n  

invo lves  ask ing  and answ ering a fu r th e r  q u estio n : "Does th e  p u ta tiv e

r u le  come from a  recogn ized  form al source?" In  W estern European 

ju r isp ru d e n c e  a t  one tim e and p la c e  o r  an o th e r , th e  recogn ized  sources 

o f  law have inc luded  custom , l e g i s l a t io n ,  ju d i c ia l  p re c e d e n t, e q u ity ,

6E. g. , in  J . SALMOND, JURISPRUDENCE (1902).

"'WALKER, 
su p ra , 
a t  1156.
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and n a tu ra l  law. For two thousand  y ea rs  in  th e  c i v i l  law, and s in c e  th e  

tw e lf th  cen tu ry  in  th e  common law, j u r i s t s  have e x p l i c i t ly  debated and 

d iscu ssed  what th e  a u th o r i ta t iv e  sou rces o f law w ere, have explored th e  

th e o r e t ic a l  j u s t i f i c a t i o n s  fo r  co n s id e rin g  them to  be so u rces , and have 

compared and ranked adm itted  so u rces  in  term s o f  t h e i r  r e la t iv e  

a u th o r i ty .

I t  m ight be f a i r  to  say  o f  one who s e t  ou t to  compare E nglish  and 

C o n tin en ta l ju r isp ru d e n c e , and on ly  looked a t  problem s connected w ith  

each t r a d i t i o n 's  trea tm e n t o f  th e  form al sources o f  law, th a t  th a t  

p erson  had an im poverished concept o f  th e  f i l e d  o f  ju risp ru d en c e . These 

a re  im portan t problems having  to  do w ith  th e  d e f in i t io n  o f  law, th e  

a n a ly s is  o f  le g a l  co n cep ts , and forms o f  le g a l reaso n in g  th a t  may n o t be 

addressed  in  an in v e s t ig a t io n  which co n ce n tra te s  on sou rces o f law. To 

th o se  who might com plain t h a t  I might b e t t e r  have chosen some o th e r  

ju r i s p r u d e n t ia l  to p ic  fo r  in v e s t ig a t io n  I  can on ly  contend th a t  i t  is  

fundam ental, fo r  one who s e t s  ou t to  understand  th e  le g a l  th eo ry  o f 

e i th e r  t r a d i t i o n ,  to  know what sou rces a re  co n sid ered  to  be 

a u th o r i ta t iv e  in  a le g a l system  a t  th e  p o in ts  o f  tim e being  examined. 

L ikew ise, i f  one s e ts  ou t s y s te m a tic a lly  to  compare th e  le g a l th e o ry  o f 

th e  two t r a d i t i o n s ,  th e  tre a tm e n t o f  sources o f law w i l l  c e r ta in ly  be 

among th e  most b a s ic  p o in ts  o f  com parison. C onsider, fo r  example, th e  

person  who w ishes to  compare th e  dominant methods o f  reason ing  in  th e  

c i v i l  law w ith  th o se  o f  th e  common law. I t  w i l l  be c r i t i c a l  fo r  such a 

person  to  know what sources o f  law a re  recognized  as a u th o r i ta t iv e  in  

each t r a d i t i o n ,  and what th e  r e la t io n s h ip  i s  among th e  recognized  

sou rces. The method o f reaso n in g  used  to  determ ine th e  ru le  o f  law in  a 

p a r t i c u la r  case  l ik e ly  w i l l  v a ry , fo r  example, accord ing  to  w hether

x i i i
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s t a tu te  law o r case  law has p r i o r i t y  as a sou rce  o f  law.

A part from my e s tim a tio n  th a t  source  o f  law problem s a re  fundam ental in  

ju r isp ru d e n c e , and th e  f a c t  th a t  th o se  problems were a re c u rre n t concern 

over many c e n tu r ie s  among j u r i s t s  in  bo th  le g a l  t r a d i t i o n s ,  I  had 

ano ther reason  fo r  c o n c e n tra tin g  on them. The orthodox view o f th e  

c h a r a c te r i s t i c  d if fe re n c e s  in  th e

two system s’ ju r i s p r u d e n t ia l  though t i s  la rg e ly  framed in  term s o f what 

sources each le g a l system  reco g n ized , th e  peck ing  o rd e r among th e  

sources a system recogn ized , and th e  consequences ch a t flowed from a 

system ’s re c o g n itio n  o f ,  o r  g iv in g  p r io r i t y  t o ,  p a r t i c u la r  sources. I 

su spected  th a t  th e  orthodox view o f c h a r a c te r i s t i c  d if fe re n c e s  remained 

orthodox la rg e ly  because sc h o la rs  had no t reexamined th e  o r ig in a l 

sources (so u rces  o f  law in  th e  f i r s t  two senses I l i s t e d  e a r l i e r )  to  see  

i f  th e  g re a t sc h o la rs  o f  th e  n in e te e n th  and e a r ly  tw e n tie th  c e n tu r ie s ,  

whose pronouncements had e s ta b l is h e d  th o se  d if f e re n c e s ,  had been c o r re c t 

in  t h e i r  in te r p r e ta t io n s  and r e l i a b l e  in  t h e i r  re p o rtin g .

I t  has re c e n tly  come to  be accep ted  by s tu d e n ts  o f  com parative law th a t  

th e  rece iv ed  unders tan d in g  o f  th e  c h a r a c te r i s t i c  d if fe re n c e s  between 

common law and c i v i l  law ju r isp ru d e n c e  i s  in  e r r o r  on many p o in ts  as 

ap p lied  to  th e  two system s in  t h e i r  p re se n t fo rm .*

But le g a l co m p ara tiv is ts  a re  ap t to  assume th a t  th e  o ld  s ta tem en t o f  

a n t i th e s e s  i s  in  e r ro r  m erely because one o r bo th  o f th e  le g a l  systems 

has re c e n tly  changed, n o t because th e  o r ig in a l  sc h o la rsh ip  was bad.

£ •  £ •  »
M. R h e in s te in ,
Comparative Law and Legal System s.
in  9 INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL SCIENCES 204, 208 (1968).
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One has l i t t l e  way o f  knowing, from th e  e a r ly  c l a s s i c  works in  

com parative ju r isp ru d e n c e , w hether any a c tu a l human beings had r e a l ly  

u t i l i z e d  th e  modes o f  ju r i s p r u d e n t ia l  thought they  rep o rted . Some 

au tho rs  who claim ed h i s t o r i c a l  accuracy  fo r  t h e i r  work were long on 

a s s e r t io n  and s h o r t on docum entation. S ir  Henry Maine i s  perhaps th e  

prem ier example o f  th i s .  3

C. H. M cllwain, p rov ided  co n s id e ra b ly  more h i s to r i c a l  docum entation th an

Maine, b u t h is  famous te a c h in g  th a t  th e  common lawyers had always

conceived o f  th e  common law as a custom ary, fundam ental law, su p e r io r  in

a u th o r i ty  to  s ta tu to r y  law, was su ppo rted  by v i r t u a l ly

no docum entation. 10

Roscoe Pound, in

The S p i r i t  o f  th e  Common Law

(1921) p re se n te d  h is  com parisons between th e  Roman law and common law, 

in c lu d in g  h is  a s s e r t io n  th a t  th e  id e as  o f th e  common law were Germanic 

id e a s , w ithou t c i t i n g  a u th o r i t i e s  fo r  h is  c la im s .11

There have been two c la s s i c  works in  E n g lish  on th e  form al sources o f 

law, John Chipman G ray 's 

The N ature and Sources o f  th e  Law. 12

9The D.N.B. says o f  Maine th a t  " h is  i n a b i l i t y  fo r  drudgery shows i t s e l f  
by one weakness o f  h is  books, th e  alm ost com plete absence o f  re fe re n c e  
to  a u th o r i t i e s .  "

10See,
THE GROWTH OF POLITICAL THOUGHT IN THE WEST (1932); CONSTITUTIONALISM 
ANCIENT AND MODERN (1940); THE HIGH COURT OF PARLIAMENT (1910).

11 See
THE SPIRIT OF THE COMMON LAW, 16-21 (1966 e d . ).

12F i r s t  p u b lish ed  in  1909; a re v is e d  e d i t io n  was pub lished  in  1921.
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and S ir  C arle to n  A lle n ’s 

Law in  th e  Making. 13

H is to r ic a l  claim s a re  made in  b o th , bu t n e i th e r  i s  p r im a r ily  h i s t o r i c a l  

in  in te n tio n . Both Gray and A llen  s h i f t  e a s i ly ,  and w ithou t w arning, 

from t h e i r  own a n a ly t ic a l  schema and norm ative th e o r e t ic a l  claim s to  

h i s t o r i c a l  a s s e r t io n  to  c r i t ic i s m  o f  th e  ju r i s p r u d e n t ia l  v iew points 

p o rtray ed . A llen  f a r  su rp asse s  Gray in  h i s t o r i c a l  scope and 

docum entation, bu t h is  work i s  p r im a r ily  a n a ly t ic a l  in  focus, n o t 

h i s to r i c a l .  There a re  no more re c e n t com prehensive com parative 

h i s t o r i c a l  s tu d ie s  o f  Roman law and common law trea tm e n ts  o f

a u th o r i ta t iv e  sou rces o f  law. John Dawson, in

The O racles o f  th e  Law. 14

p rov ides  an e x c e lle n t  tre a tm e n t o f  th e  p la c e  o f  case  law and p rece d en t in  

m edieval and modern Roman law and E n g lish  common law, b u t th e re  a re  

s e v e ra l gaps in  h is  h i s t o r i c a l  trea tm e n t. He h a rd ly  mentions Roman law 

b e fo re  th e  m edieval r e v iv a l ,  nor does he much d is t in g u is h  between th e  

g lo s s a to r s ,  p o s t - g lo s s a to r s ,  and le g a l hum anists.

In  s h o r t ,  I found th a t  one who wanted to  knew how th e  common law yers and

Roman law yers though t about v ario u s  sources o f  law a t  p a r t i c u la r  p o in ts

in  tim e had no cho ice  b u t to  tu rn  to  th e  o r ig in a l  sou rces . The c l a s s i c  

works on sources o f  law e i th e r  p rov ided  in s u f f ic i e n t  h i s to r i c a l  

in fo rm atio n , even in  th e  form o f b a re  a s s e r t io n ,  o r p rov ided  

in s u f f ic i e n t  h i s t o r i c a l  docum entation. My re a c tio n  to  C. H. M cllw ain, to

13F i r s t  p u b lish e d  in  1927, A llen  re v is e d  i t  seven tim es. The Seventh 
E d itio n  was p u b lish ed  in  1964.

14J. Dawson, THE ORACLES OF THE LAW (1968)
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ta k e  on ly  one examplej was v e ry  s im ila r  to  F. W. M a itla n d 's  re a c tio n  to

M aine's s c h o la rsh ip . 15

You spoke o f Maine. W ell, I  always t a l k  o f him w ith  re lu c ta n c e , fo r  on 
th e  few occasions on w hich I  sought to  v e r ify  h is  s ta tem en ts  of f a c t  I 
came to  th e  co n c lu sio n  th a t  he t r u s te d  much to  a memory th a t  p layed him 
t r i c k s  and r a r e ly  looked a t  a book th a t  he had once read  . . .

COMPARISON

In  d e s c r ib in g  th i s  work as a com parative h i s to r i c a l  s tu d y  o f  th e  Roman 

law and common law t r a d i t i o n s  o f  ju r isp ru d e n c e  I d id  n o t mean to  

c l a s s i f y  i t  as "com parative law ,"  as th a t  d is c ip l in e  i s  now understood  

by i t s  p r in c ip a l  p r a c t i t io n e r s .  A lthough comparisons between systems o f 

law have been made s in c e  th e  tim e o f  A r i s to t l e ,  th e  branch o f  le g a l 

s tudy  known today  as com parative law had i t s  o r ig in s  in  th e  l a s t  h a l f  o f 

th e  n in e te e n th  cen tu ry . I t  s t i l l  r e f l e c t s ,  to  a h ig h  degree , th e  

i n t e r e s t s  and assum ptions o f  i t s  n in e te e n th  cen tu ry  o r ig in a to r s .

Some o f  th e  founders o f  th e  modem d is c ip l in e  o f  com parative law were 

in te r e s te d  in  making th e  s tu d y  o f  law a s c ie n c e —a sc ien c e  modeled on 

n a tu ra l  sc ien c e . P e te r  S te in  has d e sc rib e d  how, in  th e  e ig h te e n th  

cen tu ry , th e re  was a growing consciousness o f  "d if fe re n c e s  between a 

m an's m oral d u tie s  and h is  le g a l  d u t ie s ,  between h is  le g a l d u tie s  in  

d i f f e r e n t  c o u n tr ie s  and betw een h is  le g a l d u tie s  in  th e  same coun try  in  

d i f f e r e n t  p e r io d s ." 16

N atu ra l law th e o ry  d id  n o t work v ery  w ell in  ex p la in in g  th e se  

d if fe re n c e s  o r  in  showing how th ey  came about. C e rta in  S c o tt is h  

th in k e rs  though t th a t

“ THE LETTERS OF F. W. MAITLAND 222 (ed . C. H. S. F ifo o t 1965).

16P. STEIN, LEGAL EVOLUTION ix  (1980).
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le g a l d if fe re n c e  and change could  be b e t t e r  exp la ined  

in  term s o f  th e  s ta g e s  o f

a s o c ie ty 's  development; as s o c ie ty  p ro g ressed , so d id  th e  law. 17

L a te r , th e  German h i s t o r i c a l  school s im ila r ly

ta u g h t th a t  a n a t io n 's  law depended

upon th e  s o c ia l  co n d itio n s  o f  th e  tim e ( e s p e c ia l ly  th e

s p i r i t

o f th e  n a t i o n ) ,18

and th a t  i t  developed as th e  n a tio n  developed. 19

When B r i t i s h  j u r i s t s  l ik e  P o llo ck  and Maine became in te r e s te d  in  

com parative law in  th e  l a t t e r  h a l f  o f  th e  n in e te e n th  cen tu ry  th ey  had 

th e se  models to  work frcm , and th ey  seemed to  f i t  very  w ell w ith  th e  

d o c tr in e  o f  e v o lu tio n  th a t  was th en  ta k in g  over n a tu ra l  sc ience . 

Darwin, whose 

O rig ins o f  Species 

was f i l l e d  w ith  com parisons,20 

was understood

by S ir  F re d e r ic k  P o llo ck  to  be u s in g  th e  same methods in  b io logy  as 

he and h is  fe llo w  j u r i s t s  were app ly ing  to  law :21

17id .  a t  x.

18M. R h e in s te in ,
Comparative Law and Legal Systems 
206, in  9
I n t . Encv. o f  th e  Soc. Sciences 
( S i l l s  ed. 1968).

19STEIN, 
supra  
a t  x.

20See J . HALL, COMPARATIVE LAW AND SOCIAL THEORY 4 (1963).
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The d o c tr in e  o f  ev o lu tio n  i s  n o th in g  e ls e  th a n  th e  h i s to r i c a l  method 
a p p lie d  to  th e  fa c ts  o f  n a tu re ; th e  h i s t o r i c a l  method i s  no th ing  e ls e  
th an  th e  d o c tr in e  o f ev o lu tio n  ap p lied  to  human s o c ie t ie s  and 
in s t i t u t i o n s .  When C harles Darwin c re a te d  th e  philosophy o f n a tu ra l  
h is to r y —  he was working in  th e  same s p i r i t  and toward th e  same ends as 
th e  g re a t  p u b l ic is t s  who, heeding  h is  f i e l d  o f  labor as l i t t l e  as he 
heeded th e i r s ,  had la id  in  th e  p a t ie n t  s tu d y  o f h i s to r i c a l  f a c t  th e  
b a s is  o f  a s o l id  and r a t io n a l  ph ilosophy  o f  p o l i t i c s  and law.

Although M aine's

A ncient Law

probab ly  depended le s s  on Darwin as a model th a n  on m id-n ineteen th  

cen tu ry  g eo lo g y ,22

th e  id e a  o f  ev o lu tio n  was c e n t r a l  to  h is  work. H is purpose was to  

compare th e  law o f two o r more s o c ie t ie s  w ith  th e  aim o f being  ab le  to  

fo rm ulate  e m p irica l laws about th e  s ta g e s  o f development o r  e v o lu tio n  

which le g a l system s undergo. 23

The e a r ly  id e n t i f i c a t io n  o f  com parative law w ith  n a tu ra l  sc ien c e  has 

g r e a t ly  a f f e c te d  th e  o r ie n ta t io n  o f  com parative law to  t h i s  day. With 

th e  excep tio n  o f  a few e a r ly  f ig u re s  l ik e  Maine and P o llock , com parative 

lawyers have been in te r e s te d  alm ost e n t i r e ly  in  th e  p r a c t ic a l ,  n o t th e  

th e o r e t i c a l ,  s id e  o f  th e  law. Roscoe Pound, fo r  example, was in te r e s te d  

in  making a " fu n c tio n a l comparison" o f  law s, in  which th e  c e n t r a l  

concern was how th e  ru le s  o r  mechanisms o f law a c tu a lly

2E n g l is h  O p p o rtu n itie s  i s  H is to r ic a l  and Comparative 
Ju risp ru d en ce
41, in  OXFORD LECTURES (1890).

22See STEIN, 
su p ra , 
a t  88.

23Maine claim ed th a t  by u t i l i z i n g  th e  method o f  comparison he 
d isco v ered  a u n iv e rs a l law of le g a l  development: le g a l system s, as they
evolved, moved from an emphasis on le g a l  s ta tu s  to  an emphasis on 
c o n tra c t.

x ix
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worked

in  p a r t i c u la r  s o c ie t ie s .  24

Given th e i r  in t e r e s t  in  making law a s c ie n c e , what Pound and o th e r  

le ad in g  f ig u re s  in  tw e n tie th  cen tu ry  com parative law25 

were in te r e s te d  in  was n o t th e  language in  which ru le s  o r  p rece p ts  o f  

law were c a s t ,  o r te c h n ic a l le g a l a n a ly s is  o r  arguments about such 

r u le s ,  b u t how th e  ru le s  fu n c tio n ed  in  t h e i r  s o c ie t ie s .  They were 

in t e r e s te d  in  th e  " r e a l , 1' as opposed to  th e  o s te n s ib le ,  con ten t o f laws. 

Among to d a y 's  p r a c t i t io n e r s  o f  com parative law, th o se  whose work has a 

s c i e n t i f i c  o r  s c h o la r ly ,  and no t j u s t  a p r a c t ic a l  pu rpose , s t i l l  ten d  to  

i n s i s t  th a t  what m a tte rs  in  com parative law i s  how ru le s  o r  p re c e p ts  o f  

law fm o tio n . 26

O ther im portan t o r ig in a to r s  o f th e  modem study  o f  com parative law were 

le s s  in te r e s te d  in  making law an em p irica l sc ien c e  th an  in  making i t  a 

p r a c t i c a l  sc ien ce . T h e ir aim was to  comb o th e r  le g a l  system s th an  t h e i r  

own fo r  approaches to  le g a l  problems th a t  might be th e  b a s is  fo r  

im proving t h e i r  n a t io n 's  law. As Henry Maine h im se lf p u t i t  in  1871:27

2kPound,
What Mav We Expect From Comparat ive  Law? .
22 A .B.A .J. 59 (1936).

25For example, Max R h e in s te in , who id e n t i f i e d  th e  s c i e n t i f i c  s tudy  o f  
com parative law w ith  th e  " s o c ia l  fu n c tio n  o f  law .” R h e in s te in ,
Teaching Comparative Law.
5 U. o f  Chi. L. Rev. 619, 622 (1938). For d is c u s s io n s , see  Jerome H a ll ,  
COMPARATIVE LAW AND SOCIAL THEORY, 
s u p ra , 
a t  11.

z sS ee.
fo r  example, K. ZWEIGERT & H. KOTZ, I  AN INTRODUCTION TO COMPARATIVE 
LAW (1977).

27MAINE, VILLAGE COMMUNITIES IN THE EAST AND WEST 4 (1889 e d . ).
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I t  would. . .b e  u n iv e rs a l ly  adm itted  by competent j u r i s t s ,  t h a t ,  i f  no t 
th e  on ly  fu n c tio n , th e  c h ie f  fu n c tio n  o f  Comparative Ju risp ru d en ce  i s  to  
f a c i l i t a t e  l e g i s la t io n  and th e  p r a c t i c a l  improvement o f  law.

The prim ary  s c h o la r ly  jo u rn a ls  in  th e  f i e l d  o f  com parative law have

always r e f le c te d  th i s  concep tion  o f  com parative law a s ,  in  P o llo c k 's

p h ra se , "w holly o r  m a in ly .. .  a handmaid to  th e  th eo ry  o f

le g is la t io n .  " 28

The jo u rn a ls  p r im a r ily  p u b lish  a r t i c l e s  comparing d i f f e r e n t  n a t io n s ' 

c u rre n t approaches to  some r e la t iv e ly  narrow  problem in  some s u b s ta n tiv e  

a re a  o f  th e  law such as c o n tra c ts  o r  p ro p e rty . A r tic le s  comparing 

fundam ental concepts o f g en e ra l ju r isp ru d e n c e  a re  ra re .

I have no doubt th a t  t r y in g  to  f in d  o u t how 

le g a l ru le s  o r  p re c e p ts  a c tu a l ly  fu n c tio n  in  v ario u s  s o c ie t i e s ,  t ry in g  

to  d isc o v e r s c i e n t i f i c  laws o f le g a l  developm ent, and t r y in g  to  improve 

o n e 's  own s o c ie ty 's  laws by comparing th o se  laws w ith  approaches taken  

in  o th e r  s o c ie t ie s  a re  a l l  w orthy endeavors. In  la b e lin g  th i s  work a 

com parative h i s t o r i c a l  s tudy  o f  th e  le g a l thought o f  th e  Roman and 

common law t r a d i t i o n s ,  however, I had none o f  th e se  aims p r im a r ily  in  

mind. What I  have s tu d ie d  i s  how law yers in  both  t r a d i t io n s  

ta lk e d  abou t, w rote

abou t, analyzed , argued ab ou t, and co n cep tu a lized  le g a l custom , le g a l 

p re c e d e n t, l e g i s l a t io n ,  and eq u ity . Because I have attem pted  to  uncover 

each t r a d i t i o n 's  d isc o u rse  about th e  s u b je c ts  examined in  as much 

r ic h n e ss  and d e t a i l  as p o s s ib le ,  i t  has n o t seemed to  be a w orkable

28P o llo c k ,
H is to ry  o f Comparative L e g is la t io n .
J. o f  Soc. o f Comp. Legis. 86 (1903).
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s tr a te g y  always to  make th e  com parison between th e  two t r a d i t io n s  

e x p l i c i t  and co n s tan t. 29

N ev e rth e le ss , I  do claim  more fo r  th e  com parative n a tu re  o f  my work th an  

what P ro fe sso r Jerome H all once d is p a ra g in g ly  c a l le d  "a  s e r i a l  

d e s c r ip t io n  o f th e  laws o f two o r  more c o u n tr ie s  s e t  down in  the  

p h y s ic a l ju x ta p o s it io n  o f  p r in te d  w o rd s.1,30

When M aitland  chided E ng lish  lawyers fo r  knowing and c a r in g  about no 

system  o f law b u t t h e i r  own, he had in  mind how th e  la ck  o f such 

com parative knowledge lim ite d  t h e i r  uj.iU.ciT s tan d in g  o f  t h e i r  own law. As 

Rene David has w r i t te n ,  "The h i s t o r i c a l  o r ig in s  o f  th e  c la s s i f i c a t io n s  

known to  any system , th e  r e la t iv e  c h a ra c te r  o f  i t s  co n cep ts , th e  

p o l i t i c a l  and s o c ia l  c o n d itio n in g  o f  i t s  i n s t i t u t i o n s ,  a l l  th e se  a re  

r e a l ly  understood  on ly  when th e  o b se rv e r p la ces  h im se lf  o u ts id e  h is  own 

le g a l sy stem .. . " 31

The n a tu re  o f  th e  p re se n t work, th e n , i s  n o t com parative in  th e  sense o f 

having  th e  prim ary aim o f drawing e x p l i c i t  and co n s ta n t comparisons 

between th e  d o c tr in e s  o f  th e  two t r a d i t i o n s ,  b u t i t  i s  com parative in  

th a t  what was w r i t te n  about th e  fo u r te e n th  cen tu ry  common law 

u nders tan d in g  o f custom, to  ta k e  an exam ple, was w r i t te n  w ith  a d e ta i le d  

knowledge o f  Roman and c i v i l  law approaches to  custom firm ly  in  mind.

291 was r e l ie v e d  to  d isco v er th a t  such an ex p e rt as P ro fe sso r  von 
Me'nren has w r i t te n  th a t  such an e x p l i c i t  and c o n s tan t com parison i s  n o t 
n ecessary . A. von Mehren,
An Academic T ra d itio n  fo r  Com parative Law? ,
19 Am. J . Comp. L. 624 (1971).

30J. HALL, COMPARATIVE LAW AND SOCIAL THEORY 5 (1963),

31R. DAVID & J . BRIERLEY, MAJOR LEGAL SYSTEMS IN THE WORLD TODAY 5 
(2nd ed. 1978).
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The s tudy  i s  co n s id e rab ly  more e x p l i c i t ly  com parative w ith in  each 

t r a d i t io n .  For example, th e  te ach in g s  o f  p a r t i c u la r  m edieval c iv i l i a n  

g lo s s a to rs  on th e  th e o r e t ic a l  b a s is  o f custom as a source o f law a re  

compared w ith  th e  te ach in g s  o f t h e i r  c i v i l i a n  con tem poraries, w ith  th e  

d o c tr in e s  o f  th e  Roman j u r i s t s  who preceded them, and th e  d o c tr in e s  o f 

th e  p o s t-g lo s s a to rs  who succeeded them. To summarize, I have thought i t  

im portan t th a t  th i s  s tudy  be com parative in  th e  sense th a t  

I  have d esc rib e d

n o t because I  have e n te r ta in e d  th e  hope o f  d isco v e rin g  through th e  

p ro cess  o f  com parison new e m p irica l laws about law, bu t p r im a r ily  

because one cannot u n ders tand  an in t e l l e c tu a l  system or a  mode o f  

d isc o u rse  on ly  from th e  in s id e . To know what i s  u n iv e rs a l ,  o r un ique , 

o r  o r ig in a l  about a  system o f le g a l thought one needs to  know some o th e r  

system . Volumes o f  nonsense about th e  common law have been w r it te n  

because t h e i r  au th o rs  knew l i t t l e  about th e  c i v i l  law.

HISTORICAL STUDY OF LEGAL THOUGHT OR DISCOURSE 

None o f th e  term s th a t  a re  commonly ap p lied  to  a h i s to r i c a l  s tu d y  o f 

t h i s  type  seem q u ite  adequate to  d e sc r ib e  my conception  o f  th e  

e n te rp r is e .  "H isto ry  o f  id e a s ,"  " in te l l e c tu a l  h is to r y ,"  and " h is to ry  o f 

p o l i t i c a l  thought" a re  a l l  exp ress io n s  commonly used to  d e sc r ib e  works 

s im i la r  to  t h i s  one, b u t " h is to ry  o f th e  speech o r  d isco u rse  o f 

c iv i l i a n s  and common law yers b e fo re  th e  sev en teen th  cen tu ry"  probab ly  

more a c c u ra te ly  d e sc r ib e s  what I  have a c tu a l ly  done. However,

I  am no t s a t i s f i e d

th e  l a t t e r  e x p re ss io n  e i th e r .  Although examining and

comparing th e  reco rded  speech o r  d isco u rse  o f  c iv i l i a n s  and common

law yers, tra c k in g  i t s  nuances, and t r a c in g  how "languages" o r "modes o f

x x i i i
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d isco u rse"  develop , change, s h i f t ,  o r  n u ta ts  nay a l l  be in te r e s t in g  and 

w orthw hile in  t h e i r  own r ig h t ,  in  th e  end I  am in te r e s te d  in  th e  speech 

because i t  p rov ides me w ith  th e  b e s t  hope I  have o f  knowing how 

p a r t i c u la r  c iv i l i a n s  and common law yers understood c e r ta in  s u b je c ts ,  

what th e i r  concep tions w ere, and 

how they  reasoned  t h e i r  way th rough  c e r ta in

problem s. I  want to  know, i f  I  can , th e  meaning th e  speech had fo r  th e  

speakers.

But I  w il l  want to  know more. To use  th e  term inology o f sp eech -ac t 

th e o r i s t s  such as J . L. A ustin  and John S e a r le , i f ,  fo r  example, I am 

t ry in g  to  reco v er th e  h i s t o r i c a l  meaning o f  what th e  g re a t fo u rte e n th  

cen tu ry  p o s t - g la s s a to r  B arto lu s  w rote about custom ary law, I  w i l l  need 

to  know i t s  lo c u tio n a ry  meaning, i t s  i l lo c u t io n a ry  fo rc e , and i t s  

p e r lo c u tio n a ry  fo rce .

When B arto lu s  w ro te  about custom , what he s a id  had a p ro p o s it io n a l  o r 

lo c u tio n a ry  meaning. That meaning was co n d itio n ed  and lim ite d  by th e  

l i n g u i s t i c ,  id e o lo g ic a l ,  p ro fe s s io n a l ,  c u l tu r a l ,  and o th e r  co n tex ts  in  

which he w rote. I f  he s a id ,  fo r  example, th a t  fo r  a  custom to  have 

b ind ing  le g a l  fo rce  i t  must have been observed and fo r  

lo n g j tem poris 

o r

lo n g jss im i te m p o ris .

th e  lo c u tio n a ry  meaning o f  h is  s ta tem en t was co n d itio n ed  by p a r t i c u la r  

te x ts  in  th e  books o f  Ju stw ien  th a t  were h is  u lt im a te  so u rces , by th e  

l i n g u i s t i c  and ju r i s p r u d e n t ia l  conventions had been developed reg a rd in g  

th o se  te x ts  and th o se  term s by c i v i l i a n  j u r i s t s  in  th e  course  s e v e ra l 

c e n tu r ie s  o f g lo s s in g  them and commenting on them, and by th e  n a tu re  o f

xx iv
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th e  te c h n ic a l  j u r i s t i c  vocabu lary  and language he had in h e r i te d  from h is  

c i v i l i a n  and c a n o n is t p red ec esso rs  and shared  w ith  h is  contemporary 

j u r i s t s .  The h i s to r i a n ,  th e n , who w ants to  understand  o r  recover th e  

meaning o f  what B arto lu s  w rote about custom must understand  and f e e l  a t  

home among th e  "co n v en tio n s"32 

shared  by B arto lu s  and h is  re a d e rs .

One who seeks to  reco v er th e  meaning o f  B a r to lu s ’s remarks on custom 

must a lso  seek  to  understand  th e  i l lo c u t io n a ry  fo rc e  o f  those  

s ta tem en ts--w h a t h is  p o in t o r  in te n t io n  was in  making them. Was h e , in  

d is c u s s in g  th e  tim e n ece ssa ry  to  e s ta b l i s h  custom , only in te r e s te d  in  

e s ta b l is h in g  what th e  a u th o r i ta t iv e  law te x ts  re q u ire d , o r  was h is  

prim ary  concern to  e s ta b l i s h  a p a r t i c u la r  d o c tr in e  about th e  p o p u la r o r  

im p eria l consen t n ece ssa ry  to  e s ta b l i s h  law? U nderstanding what th e  

au th o r was 

doing

in  m an ipu la ting  th e  conventions a v a i la b le  to  him i s  e s p e c ia l ly  im portan t 

fo r  a h i s to r i a n  who n o t o n ly  w ishes to  know what a p a r t i c u la r  au tho r 

meant b u t a ls o  i s  t r y i n g to  determ ine what th e  s tan d a rd  views o f  th e  

tim e were on th e  to p ic  be ing  examined. Does th e  a u th o r 's  purpose o r  

agenda tran sfo rm  what on th e  su rfa c e  may appear to  be a co n v en tio n a l, 

orthodox s ta tem en t in to  som ething q u i te  d if f e r e n t?  The h i s to r i a n 's  

un d ers tan d in g  o f  what he should  make o f  a p a r t i c u la r  argument may d i f f e r  

accord ing  to  w hether i t  was being  made by an advocate in  c o u rt o r a 

judge speak ing  from th e  bench, to  ta k e  on ly  one example.

32A term  th a t  Q uentin  Skinner uses to  r e f e r  to  shared  l in g u is t ic  
u sag es , th e o r e t i c a l  assum ptions, p r in c ip le s  e tc .
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F in a l ly ,  th e  h is to r i a n  who wants to  reco v e r th e  g en e ra l understand ing  o f 

custom among c i v i l i a n  j u r i s t s  in  th e  fo u r te e n th  cen tu ry  and afte rw ard  

w i l l  a ls o  be in te r e s te d  in  th e  p e r lo c u tio n a ry  fo rc e  o f  srazem ants made 

by B arto lu s  o r  o f  any o th e r  j u r i s t s  whose w r it in g s  th e  h is to r ia n  

co n sid e rs . In  o th e r  words, th e  h i s to r i a n  w i l l  want to  know, in so fa r  as 

he can determ ine  i t ,  th e  way th e  a u th o r 's  re a d e rs  took  what he w rote and 

th e  e f f e c t  t h a t  th e  w r itin g  had on them. In  s tu d y in g  th e  e f f e c ts  th a t  

an a u th o r 's  o r  s p e a k e r 's  language had on h is  re a d e rs  o r  h e a re rs , one i s  

no longer concerned w ith  th e  a u th o r 's  in te n tio n ;  h is  read e rs  may 

in t e r p r e t  h is  language in  ways d i f f e r e n t  from th o se  he had in  mind and 

th ey  may p u t i t  to  uses d i f f e r e n t  from h is .  I f  a h i s to r i a n  i s  seek ing  

to  determ ine w hether i t  i s  p o s s ib le  to  id e n t i f y  a  "common law mind" o r 

"Roman law m ind"—ways o f  looking a t  and th in k in g  about a p a r t i c u la r  

le g a l s u b je c t  th a t  a re  c h a r a c te r i s t i c  o f  a tim e and le g a l 

t r a d i t i o n —th e n  i t  w i l l  be im portan t fo r  him n o t on ly  to  understand  what 

p a r t i c u la r  au th o rs  meant in  u s in g  language b u t a lso  to  know how h is  

re a d e rs  to o k  what he sa id .

Of c o u rse , i t  i s  much e a s ie r  to  p re s c r ib e  how to  do a s tudy  o f  th i s  k ind  

th an  a c tu a l ly  to  do i t .  The p r in c ip a l  proponents o f  t h i s  k ind  o f 

approach to  th e  h is to r y  o f  p o l i t i c a l  th o u g h t—J . G A. Pocock, Quentin 

S k in n er, and John Dunn--have a l l  been c r i t i c i z e d  fo r  p re s c r ib in g  a 

method th a t  i s  unworkable in  p r a c t ic e  and fo r  chasing  a f t e r  an a u th o r ia l  

in te n t io n  and te x tu a l  meaning th a t  p robab ly  d o e s n 't  e x i s t  and alm ost 

c e r t a in ly  cannot be d iscovered .

I  s h a l l  n o t t r y  to  persuade th o se  who a re  convinced th a t  te x ts  e x e r t no 

a u th o r i ty  on th o se  who in te r p r e t  them,

o r  th a t  th e  meaning o f te x ts  i s  determ ined  by what th e  read e r makes o f
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them, n o t by what i t  i s  p o ss ib le  to  say in  a  p a r t i c u la r  language, idiom, 

o r mode o f  d is c o u rs e , o r by what an au tho r in ten d ed  to  say. I  can only  

say  th a t  i f  one th in k s  i t  w orthw hile to  t r y  to  d isc o v e r how p a r t ic u la r  

j u r i s t s  o f  a  g iven  tim e and t r a d i t i o n  w rote and though t about about a 

ju r i s p r u d e n t ia l  s u b je c t ,  o r  w hether th e re  were commonly accepted  modes 

o f  ta lk in g  and th in k in g  about such s u b je c ts ,  I  know o f no method of 

s tudy  th a t  w i l l  g iv e  th e  h is to r ia n  a  b e t t e r  c la im  th a t  h is  

in te r p r e ta t io n  was n o t merely

th e  p roduct o f  h is  own ing en u ity  o r  id e o lo g ic a l b ia s  

th an  th e  method espoused by Pocock, Skinner and Dunn. 33

Much o f  th e  c r i t ic i s m  of th i s  approach to  th e  h is to r y  o f p o l i t i c a l  o r 

le g a l though t focuses on th e  d i f f i c u l t y  o f  e s ta b l is h in g  th e  lo c u tio n a ry  

meaning o f  a  t e x t —th e  t e x t 's  sense and re fe re n c e . The h is to r ia n  

fo llow ing

th i s  approach seeks to  guard a g a in s t e rro n eo u s, a n a c h ro n is tic  

in te r p r e ta t io n s ,  o r  in te rp r e ta t io n s  th a t  a re  th e  p roduct o f h is  own 

in g e n u ity  o r  id e o lo g ic a l b ia s ,  by t ry in g  to  re c o n s tru c t  w ith  as much 

r ic h n e ss  o f  d e t a i l  as p o ss ib le  th e  co n tex t w ith in  which th e  au tho r 

c re a te d  th e  t e x t .  A major p a r t  o f  t h i s  co n tex t w i l l  c o n s is t  in

33See J . G. A. Pocock,
The H is to ry  o f  P o l i t i c a l  Thought: A M ethodological In q u iry , 
in  r .  L a s le t t  and tf. G. Runciman e d s . , PHILOSOPHY, POLITICS AND SOCIETY 
183-202 (1962); VIRTUE, COMMERCE, AND HISTORY 1-34 (1985); Q uentin 
Sk inner,
Meaning and U nderstanding in  th e  H is to ry  o f Id e a s .
8 H is to ry  and Theory 3-53 (1969);
M otives. In te n t io n s  and th e  U nderstanding o f  T e x ts .
3 New L i te r a ry  H is to ry  393-408 (1972);
Some Problems i n  U js A nalysis o f  P o l i t i c a l  Thought and A ctio n .
2 P o l i t i c a l  Theory 277-303 (1974); John Dunn,
The I d e n t i ty  o f  th e  H is to ry  o f  Id e a s .
43 Philosophy 85-116 (1968).
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th e  l i n q u i s t i c

conventions w ith in  which th e  au th o r worked and which made i t  p o s s ib le

fo r  him to  say  c e r t a in  th in g s  and p reven ted  him from say ing  o th e rs .

O ther im portan t p a r ts  o f  th e  co n tex t in c lu d e  th e  th e o lo g ic a l ,

p h ilo so p h ic a l ,  j u r i d i c a l ,  o r  p o l i t i c a l  assum ptions common to  a  tim e,

p la c e , and i n s t i t u t i o n ,  o r  p e c u l ia r  to  a p a r t i c u la r  au thor. P ro fe sso r

Pocock has d e sc r ib e d  th e  p ra c t ic e  o f  a  h is to r ia n  o f  p o l i t i c a l  d isc o u rse

who i s  seek ing  to  know th e  co n tex t o f  th e  d isco u rse  he i s  exam in ing .3“

I t  i s  a la rg e  measure o f our h i s to r i a n 's  p r a c t ic e  to  le a rn  to  read  and 
reco g n ize  th e  d iv e rs e  idioms o f  p o l i t i c a l  d isc o u rse  as th e y  were 
a v a i la b le  in  th e  c u l tu re  and a t  th e  tim e he i s  s tudy ing : to  id e n t ify
them as th e y  appear in  th e  l i n g u i s t i c  te x tu re  o f  any one t e x t ,  and to  
know what th e y  would o r d in a r i ly  have enabled th a t  t e x t ' s  au th o r to  
propound o r  " s a y ."  The e x te n t to  which on a u th o r 's  employment o f  them 
was ou t o f  th e  o rd in a ry  comes la te r .  The h is to r ia n  pu rsues h is  f i r s t  
goal by read in g  e x te n s iv e ly  in  th e  l i t e r a t u r e  o f  th e  tim e and by 
s e n s i t i z in g  h im se lf  to  th e  p resence o f  d iv e rse  idioms.

His claim  th a t  he has in  f a c t  c o r r e c t ly  id e n t i f i e d  a language,

sub-language , r h e to r i c  o r  mode o f  thought may always be open to

c h a lle n g e , b u t th e  g r e a te r  th e  number and d iv e r s i ty  o f in s ta n c e s  th a t  he

can document, th e  g r e a te r  th e  number o f  a c to r s ,  t e x t s ,  and co n te x ts  in

whom he can lo c a te  th e  idiom o r mode o f  th o u g h t ,35

th e  more th e  hypotheses e re c te d  by th o se  who would im prison  him w ith in  
th e  herm eneu tic  c i r c l e  must come to  resem ble a P to lem aic u n iv e rse , 
c o n s is t in g  o f  more cycles and e p icy c le s  than  would s a t i s f y  th e  
reaso n ab le  mind o f  Alfonso th e  Wise; in  s h o r t ,  th e  more i t  w i l l  e x h ib it  
th e  d isad v an tag es  o f  n o n - r e fu ta b i l i ty .

I  may b e s t  be ab le  to  g ive  a sense o f  my own approach to  h i s t o r i c a l  

s c h o la rsh ip  by d e s c r ib in g  my s tu d y  o f  th e  ju risp ru d en c e  o f  th e  common 

law yers. I re ad  v i r t u a l l y  every e x ta n t book in  E ng lish  law (ex c lu d in g

3*J.G.A. Pocock, VIRTUE, COMMERCE, AND HISTORY 9 (1985). 

35Id . a t  10.

x x v i i i
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case re p o r ts )  w r it te n  between th e  tw e lf th  and sev en teen th  c e n tu r ie s .

Beginning w ith  th e  Year Books from th e  re ig n  o f  Edward I ,  I read  a l l  th e  

cases re p o r te d  in  years  s e le c te d  a t  about te n -y e a r  in te rv a ls .  I  read  

a l l  th e  cases re p o rte d  in  th e  m a jo r ity  o f  th e  named case  re p o rts  o f  th e  

s ix te e n th  and sev en teen th  c e n tu r ie s .  As I  read  th e  case  re p o rts  I  kep t 

d e ta i le d  n o te s  o f  any s ta tem en ts  I  found th a t  had a bearing  on g en era l 

le g a l th e o ry  o r  th e  sources o f  law q u e s tio n s  I  was examining. Every 

tim e I  found a  s ta tem en t on common law, common r ig h t ,  custom, reason , 

law and reaso n , tim e, tim e o f memory, tim e immemorial, usage, common 

usage , p r e s c r ip t io n  s t a t u t e s ,  in t e r p r e ta t io n ,  e q u ity , eq u ity , o r 

p reced en t I  w rote i t  down. I c o n s tru c te d  l i s t s  o f a l l  th e  in s ta n c e s , by 

case  and page, in  which I had found d isc u ss io n s  

about any c f  th e se  su b je c ts .

I  d id  t h i s  n o t fo r  sh ee r  p e d a n try 's  sake b u t in  o rd e r to  le a rn  as much 

as I  could  about th e  id iom s, r h e to r i c s ,  and 

modes o f  d isc o u rse  a v a i la b le  to

th e  common law yers in  th e  p e r io d  examined, to  be fa m ilia r  enough w ith  

t h e i r  ways o f  ta lk in g  and th in k in g  about th e  su b je c ts  I  was in te r e s te d  

in ,  to  be ab le  to  recogn ize  nuances, to  be ab le  to  t e l l  when changes in  

speak ing  o r  th in k in g  were o c c u rr in g , and to  be ab le  to  say w ith  some 

confidence w hether a p a r t i c u la r  s ta tem en t about th e  law was 

re p re s e n ta t iv e  o f  th e  tim e i t  was made o r  w hether i t  was out o f th e  

o rd in ary .

T his sy s tem a tic  and d e ta i le d  exam ination  o f  prim ary sources i s  r a d ic a l ly  

d i f f e r e n t  from th e  h i s t o r i c a l  methods used in  th e  p rev ious com prehensive 

com parative s tu d ie s  o f  sou rces o f  law on which we have r e l i e d  fo r  our 

knowledge o f  th a t  a re a  o f  ju risp ru d e n c e .

xx ix
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When one read s  Gray o r  A llen  one has no way o f knowing 

w hether th e  conclu sions they  r e p o r t  a re  th e  r e s u l t  o f  a sy stem a tic  

s tu d y  o f  a wide range o f sources o r  w hether th e y  have sunk s h a f ts  a t  

random in to  th e  g re a t masses o f  E n g lish  le g a l  l i t e r a t u r e  and have taken  

w hatever th e y  have found to  be re p re s e n ta t iv e  o f  th e  common law mind.

T his i s  n o t to  condemn Maine, Gray, A llen  and th e  o th e r  e a r ly  p ioneers  

o f  th e  com parative h is to ry  o f  ju r isp ru d e n c e  fo r  shoddy workmanship. F.

W. M a itla n d 's  re v o lu tio n a ry  approach to  le g a l h i s t o r i c a l  s c h o la rsh ip ,

w ith  i t s  e x h au s tiv e  exam ination o f  o r ig in a l  sources and c lo se

docum entation had no t y e t taken  hold . (U n fo rtu n a te ly  i t  s t i l l  has no t

ta k en  ho ld  w ith  many le g a l h i s to r i a n s ) .  I t  i s  n o t i r r e l e v a n t ,  e i th e r ,

to  t h e i r  w eaknesses as h is to ry ,  th a t

A ncient Law. The N ature and Sources o f  th e  Law.

and

Law in  th e  Making

were a l l  co u rses  o f le c tu re s  th a t  were l a t e r  pub lish ed . Even Dawson's,

The O racles o f  th e  Law.

a f a r  su p e r io r  h i s to r i c a l  s tu d y , f i r s t  appeared as a  s e r ie s  o f  le c tu re s  

a t  th e  U n iv e rs ity  o f Michigan. When th e  l e c tu r e r  w alks up to  th e  podium 

he i s  expected  only  to  re p o r t  h is  r e s u l t s ,  n o t read  a l i s t  o f  fo o tn o tes .

I have no i l lu s io n s  th a t  I  have produced any th ing  l ik e  th e  l a s t  word on 

th e  to p ic s  I  have examined, no r has i t  been my purpose to  re p la c e  th e  o ld  

co n v en tio n a l wisdom about c i v i l i a n  and common law d o c tr in e  about sources 

o f  law w ith  a new co rre c te d  v e rs io n . Given th e  r ic h n e ss  and com plexity  

o f  each t r a d i t i o n  and th e  w idespread d isag reem en ts among j u r i s t s  o f th e  

same t r a d i t i o n ,  i t  was p re c is e ly  th e  a ttem p t to  d i s t i l l  th e  essences o f 

th e  two t r a d i t i o n s  in to  a b r i e f  summary o r  s ta tem en t o f  a n t i th e s e s  th a t

XXX
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I  found m islead ing . I have found i t  a  dau n tin g  enough ta s k  merely to  

t r y  to  re c o n s tru c t  th e  d isco u rse  o f th e  j u r i s t s  from bo th  t r a d i t io n s  

w ith  some degree o f  accuracy and docum entation.
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CHAPTER ONE

ROMAN JURISPRUDENCE THROUGH THE TIME OF JUSTINIAN

1
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REPUBLICAN AND CLASSICAL JURISPRUDENCE

D esp ite  th e  f a c t  th a t  Roman law was th e  p rim ary  source  of 

th e  m edieval and modem c i v i l  law system s, more th a n  one s tu d en t 

o f  Roman law has argued th a t ,  s u b s ta n tiv e  ru le s  a s id e , th e re  i s  

more a f f i n i t y  between c la s s i c a l  and im p eria l Roman law and 

E ng lish  common law th an  between Roman law and m edieval and modem 

C o n tin en ta l c i v i l  law. 1 P ro fe sso r P e te r  S te in  has w r itte n : "When

we th in k  o f  c i v i l  law system s today , we th in k  o f  coheren t bodies 

o f  ru le s  p u rp o rte d ly  deduced from g e n e ra l p r in c ip le s  and arranged  

sy s te m a tic a lly  in  codes having  f ix e d  and a u th o r i ta t iv e  t e x t s . . .

By c o n r ra s t ,  th e  common law appears more as a s e t  o f  ru le s  

in fe r re d  from d e c is io n s  in  p a r t i c u la r  cases. " 2 The methods o f th e  

Roman j u r i s t ,  l ik e  th o se  o f  th e  common law yer, a re  s a id  to  have 

been in te n s e ly  c a s u is t ic :  " [ I ] t  was unusual fo r  a  Roman law yer, 

except in  elem entary  books, to  e n te r  on a b s t r a c t  s ta tem en ts  o f 

th e  law on a to p ic : he n e a r ly  always pu t th e  m a tte r  in  a

co n cre te  c a s e .113 W hile i t  has been argued th a t  th e  Romans had, in  

p r in c ip le ,  no case law because th e  d e c is io n  o f  a  c o u r t d id  not 

make a b in d in g  p re c e d e n t,4 i t  must be remembered th a t  th e  

d o c tr in e  o f  p reced en t d id  n o t become firm ly  e s ta b l is h e d  in

3W.W. BUCKLAND & A. MCNAIR, ROMAN LAW AND COMMON LAW x i i  (1936).

2S te in , Logic and E xperience in  Roman and Common Law."  59 B.U. L. 
REV. 433, 438 (1979).

3BUCKLAND & McNAIR, s u p ra , a t  8.

*See id . a t  9-

2

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

E nglish  law u n t i l  l a t e  in  th e  e ig h te e n th  cen tu ry . 5 Like th e  

common law, Roman law was b u i l t  up by argument from case  to  

case,® although  th e  cases invo lved  may o f te n  have been 

h y p o th e tic a l r a th e r  th an  r e a l .  As a r e s u l t ,  to  th e  modem c i v i l  

lawyer a n c ie n t Roman law and E n g lish  common law share  th e  same 

d is o rd e r ly  appearance and la ck  o f  apparen t u n d erly in g  r a t io n a l  

s t ru c tu re .  7 The u n d erly in g  p r in c ip le s  may be th e re ,  and even 

sometimes s u r fa c e , b u t th e re  u s u a lly  i s  no sy s tem a tic  e f f o r t  to  

make them apparen t o r co h eren t. *

Although much o f  Roman law was b u i l t  up by argument from 

case  to  c a se , i t  was n o t ,  as was E n g lish  common law, developed in  

th e  hands o f  judges. The Roman judge ( judex-) was no t an ex p ert 

in  th e  law. He was, in  e f f e c t ,  a  layman d isch a rg in g  an a r b i t r a l  

fu n c tio n  by p re s id in g  over d isp u te s  accord ing  to  form ulae 

su p p lied  by an o th er o f f i c i a l ,  th e  p r a e to r . For le g a l advice he 

re s o r te d  to  th e  ju r i s c o n s u l t ,  who was recogn ized  as an ex p e rt on 

th e  law, bu t who had no l e g i s l a t i v e  o r  j u d i c i a l  r e s p o n s ib i l i ty .

The e a r l i e s t  Roman j u r i s t s  were s t a t e  p r i e s t s  f sace rd o te s  

p u b l ic i ) who ap p lied  and developed s a c r a l  law. Beginning in  th e  

th i r d  cen tu ry  B .C ., th e  p r i e s t s  o f  one o f th e  fou r p r i e s t l y  

co lle g e s  ( th e  p o n t i f f s )  began develop ing  a sc ie n c e  o f p r iv a te  

law. C en tra l to  t h i s  development were s a c e rd o ta l op in ions

5See my subsequent d is c u s s io n  o f p reced en t in  th e  common law.

6BUCKLAND & McNair, su p ra , a t  9.

7S te in , s u p ra . a t  438,441.

"See BUCKLAND & McNair a t  9.
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f reso o n sa . d e c re ta l g iven  by th e  p o n t i f f s  in  response  to  

q u es tio n s  p u t to  them concerning th e  l e g a l i t y  o f  a c tio n s  e i th e r  

contem plated  o r  a lre a d y  perform ed. The o p in ions o f  th e se  e a r ly  

j u r i s t s  were based  n o t on rea so n s , bu t on a u th o r i ty .  The j u r i s t s  

were n o t p h ilo so p h e rs  and had no in t e r e s t  in  th e o r iz in g . They 

were r e lu c ta n t  to  commit them selves in  advance, and th u s  th e i r  

p r a c t ic e  was to  w a it u n t i l  an a c tu a l  case o ccu rred , and to  f e e l  

t h e i r  way from case  to  case. No a b s tr a c t  g e n e ra l ru le s  were 

deduced from th e  resoonsa d ec id in g  in d iv id u a l c a s e s .9 As in  

p ray e r to  th e  gods, so a lso  in  le g a l  r e la t io n s  i t  was thought 

th a t  ev e ry th in g  depended upon th e  use  o f th e  r ig h t  w o rd s.10 Like 

a l l  magic a r t ,  th e  le g a l  knowledge o f  th e  p o n t i f f s  was s e c r e t ,  

and th e  c o l le c t io n s  o f form ulae fo r  d ec id in g  le g a l  cases  were 

a v a i la b le  on ly  to  members o f th e  co lleg e . U n til  th e  beginn ing  of 

th e  t h i r d  cen tu ry  B .C ., th e  p o n t i f f s ' answers to  th e  q u estio n s  

p u t to  them concern ing  th e  in t e r p r e ta t io n  o f  s ta tu to r y  and 

custom ary law were g iven  only  to  th e  q u e s tio n e rs ,  and no t 

o f f i c i a l l y  p u b lis h e d .11 The monopoly o f th e  p o n t i f f s  was no t 

broken u n t i l  members o f  th e  c o lle g e  began to  d e l iv e r  t h e i r  le g a l 

op in ions p u b l i c ly .12

9See F. SCHULZ, HISTORY OF ROMAN LEGAL SCIENCE 1-37 (1936).

10W. KUNKEL, AN INTRODUCTION TO ROMAN LEGAL AND CONSTITUTIONAL 
HISTORY 92 (J.M . K elly  t r a n s ,  1966).

21P. S te in ,  REGULAE IURIS: FROM JURISTIC RULES TO LEGAL MAXIMS
27 (1966).

12KUNKEL, su o ra  a t  93.
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In  th e  second cen tu ry  B .C ., le g a l knowledge began to  be 

i s o la te d  from o th e r  branches o f p o n t i f ic a l  le a rn in g : a

d i s t i n c t i o n  came to  be drawn between sac red  and p ro fan e  la w .13 

S ecu lar j u r i s t s  appeared who were p repared  to  g iv e  ad v ice  in  

t h e i r  own nam e.14 In  th e  C iceronian  age, n o n -p o n tif ic a l  j u r i s t s  

grew more numerous, and advocates ( s p e c ia l i s t s  in  fo re n s ic  

advocacy, who know l i t t l e  law) came to  be sh a rp ly  d is tin g u is h e d  

from j u r i s t s .  The main fu n c tio n  o f  th e  j u r i s t s  con tinued  to  be 

to  g iv e  re sp o n sa . which remained a u th o r i ta r ia n  and s t i l l  d id  n e t 

s t a t e  reaso n s fo r  th e  ru le s  they  d ec la red . Even contem poraries 

were s tru c k  by th e  n o n ra tio n a l,  a u th o r i ta r ia n  c h a ra c te r  o f  th i s  

ju r isp ru d e n c e , and s a t i r i z e d  i t .  The ou tlook  o f  th e  j u r i s t s  

con tinued  to  be n o n th e o re tic a l; one f in d s  no d is c u s s io n  o f  th e  

n a tu re  o f  law, j u s t i c e ,  o r le g a l method. The p r a c t i c a l  

o r ie n ta t io n  was r e f le c te d  in  th e  ed uca tion  o f  j u r i s t s :  in s te a d

o f th e o ry  th e  s tu d e n t was tau g h t th e  a r t  o f  d ec id in g  th e  co n cre te  

c a s e .15

By th e  end o f  th e  second cen tu ry  B .C ., th e  f i e l d  o f  p r iv a te  

law had become so covered w ith  p iecem eal j u r i s t i c  o p in ions th a t  

i t  became n ece ssa ry  to  o rgan ize th e  mass o f  m a te r ia l  in  some 

w ay.16 D esp ite  th e  d isd a in  o f th e  j u r i s t s  fo r  o th e r  d is c ip l in e s

13See F. SCHULZ, PRINCIPLES OF ROMAN LAW 19-26 (M. W olff tra n s . 
1936).

“ S te in ,  su p ra .

“ See F. SCHULZ, HISTORY OF ROMAN LEGAL SCIENCE 38-98.

“ S te in ,  REGULAE IURIS 33.
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such as  ph ilosophy  o r r h e to r ic ,  Roman le g a l  sc ien c e  was bom  o f 

th e  m arriage  o f  Greek d ia le c t ic  to  t r a d i t i o n a l  Roman le g a l forms. 

Roman ju r isp ru d e n c e  lacked th e  c ap a c ity  to  become a  lo g ic a l ,  

u n if ie d ,  and sy s tem a tic  d is c ip l in e  u n t i l  th e  Greek method was 

im ported. In  th e  tim e o f C icero , as now, " d ia le c t i c "  had a g re a t 

v a r ie ty  o f  p o s s ib le  meanings. 17 At i t s  most g e n e ra l,  i t  could 

r e f e r  to  a method o f  seeking  th e  t r u th  by reason ing . I t  could 

r e f e r  to  th e  S o c ra tic  e len ch u s . "a  prolonged c ro ss-exam ination  

which r e f u te s  th e  opponen t's  o r ig in a l  th e s i s  by g e t t in g  him to  

draw from i t s ,  by a s e r ie s  o f q u estio n s  and answ ers, a 

consequence which c o n tra d ic ts  i t . " 1® I t  co u ld , as f o r  th e  S to ic s , 

p r im a r ily  mean form al lo g ic . As employed by th e  Roman j u r i s t s  o f 

th e  l a t e  re p u b lic  and e a r ly  P r in c ip a te ,  i t  was c lo s e s t  to  th e  

k ind  o f  reaso n in g  emphasized by P la to  in  h is  l a t e r  d ia lo g u es: an

a ttem p t to  s tu d y  k inds by a rep ea ted  a n a ly s is  o f  genera  in to  

s p e c ie s ,  combined w ith  a complementary o p p o s ite  p ro cess  o f 

sy n th e s is .  19 * *

17See R. H a ll ,  D ia le c t i c , in  2 ENCYLOPEDIA OF PHILOSOPHY 385 (P. 
Edwards ed. 1967).

18Id . a t  386.

19The Greek methods adopted by th e  j u r i s t s  were p r im a r ily  
A r is to te l ia n .  For A r is to t le  th e  im portan t s te p  in  th e  t r a n s i t io n  
from ex p erien ce  to  sc ien c e  was th e  p ro g ress  from p a r t i c u la r s  to  
u n iv e rs a ls  ( th e  d isco v ery  o f common elem ents u n i t in g  in d iv id u a l 
c a se s ) . See TOPICA 1.12. Knowledge o f  d i a l e c t i c  allow ed th e  
Roman j u r i s t  to  " s in g le  out th e  e s s e n t ia l  k e rn e l o f  a le g a l s e t  
o f f a c t s ,  to  a s s o c ia te  l ik e ,  to  d is t in g u is h  u n lik e , and in  th i s  
way e f f e c t iv e ly  to  p e n e tra te  and m aster th e  e n t i r e  body o f law ." 
W. KUNKEL a t  95.
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W ith th e  techn iques  o f Greek d ia le c t i c  a t  t h e i r  d is p o s a l ,  

some j u r i s t s  s e t  ou t to  d isco v er th e  p a r t i c u la r  p r in c ip le s  o f  

t h e i r  law and to  fo rm ulate  them in to  p ro p o s i t io n s .20 The e a r l i e s t  

Roman j u r i s t  to  show c le a r  evidence o f th e  in f lu e n c e  o f  Greek 

d i a l e c t i c  was Q. Mucius Scaevola (d. 82 B .C .). Pomponius t e l l s  

us th a t  he was th e  f i r s t  to  make a d ig e s t  o f  th e  c i v i l  law, and 

to  a rran g e  i t  in  g e n e ra .21 Q. Mucius a lso  com piled a  s h o r t  book 

o f d e f in i t i o n e s . which were th e  p roduct o f  o b serv ing  th e  v a rio u s  

cases in  which an ex p ressio n  had been used , and i s o la t in g  th e  

common elem ent in  th o se  cases. 22 There i s  g en e ra l agreem ent among 

a u th o r i t i e s  th a t  Q. Mucius reached a h ig h e r le v e l o f  a b s tr a c t io n  

th an  d id  most o f  h is  contem poraries in  th e  fram ing o f  h is  

d e f in i t io n s .  There i s  le s s  agreement concern ing  th e  degree to  

which most j u r i s t s  o f  th e  la te  rep u b lican  and c la s s i c a l  p e rio d s  

were in c l in e d  tow ard a b s tr a c tio n  in  t h e i r  fo rm u la tio n s  o f  th e  

law. P ro fe s so r  Schulz expressed  what u n t i l  r e c e n tly  :?as th e  

s ta n d a rd  view o f th e  m atter: "The Roman d is in c l in a t io n  fo r

a b s t r a c t  fo rm u la tio n  i s . . . shown in  an avoidance o f j u r i s t i c  

d e f i n i t i o n s . " 23 Schulz argued th a t  on th e  w hole, d u rin g  th e

2“S te in ,  REGULAE IURIS 36.

21D. 1 .2 .2 .4 1 . U nless o therw ise  n o ted , re fe re n c e s  t o ,  o r 
q u o ta tio n s  from th e  DIGEST o f J u s t in ia n  w i l l  be based oh th e  
Mommsen and Krueger e d i t io n  ( t r a n s .  A. Watson, 1985).

22S te in ,  REGULAE IURIS, a t  37. In  g e n e ra l,  when th e  j u r i s t s  
p ro v id ed  d e f in i t io n e s  th ey  saw th e i r  ta s k  as th a t  o f  d e sc r ib in g  
c e r t a in  phenomena r a th e r  than  th a t  o f la y in g  down norms. S t i l l ,  
when a  d e f in i t i o n  was recognized  as an a c c u ra te  d e s c r ip t io n ,  i t  
n a tu r a l ly  had g re a t  a u th o ri ty . Id. a t  48.

23SCHULZ, PRINCIPLES, a t  43.
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rep u b lic a n  p e rio d  on ly  very  elem entary  ru le s  were rendered  in  

a b s tr a c t  form ulae, and in  c l a s s i c a l  tim es th e se  e f f o r t s  were 

c a r r ie d  on only  w ith  g re a t r e s e r v e .24 In  suppo rt o f  t h i s  view, a 

s ta tem en t a t t r ib u te d  to  Iavo lenus (a  le a d e r  o f  th e  Sabin ian  

school a t  th e  end o f  th e  f i r s t  cen tu ry  A.D. ) i s  fre q u e n tly  

quoted: "A ll def i n i t i o  in  c i v i l  law i s  h aza rd o u s.1,25

P ro fe sso r  S te in ,  on th e  o th e r  hand, i n s i s t s  th a t  th e  

rece iv ed  u nders tand ing  g r e a t ly  exaggera tes  th e  r e s is ta n c e  to  

a b s tr a c t io n  on th e  p a r t  o f  th e  re p u b lic a n  and c l a s s i c a l  j u r i s t s .  

The j u r i s t s  were f a r  from avo id ing  th e  making o f  d e f in i t io n e s : 

th e  s t r u c tu r e  o f th e  law th ey  made c o n s is te d  o f  d e f in i t io n s ,  

a lthough  such d e f in i t io n s  c e r ta in ly  d i f f e r e d  in  th e  degree o f 

t h e i r  a b s t r a c t io n .26 S te in 's  p o in t i s  n o t th a t  th e re  were no 

t r a d i t i o n a l i s t s  who avoided th e  Greek in f lu e n c e  toward 

a b s tr a c t io n ,  b u t t h a t  th e re  was more d iv e r s i ty  in  bo th  rep u b lican  

and c l a s s i c a l  ju risp ru d e n c e  th an  commonly has been recognized. 27 

While i t  has been w idely  recogn ized  th a t  in  th e  e a r ly  p r in c ip a te  

( f i r s t  c en tu ry  A.D. ) Roman j u r i s t s  s p l i t  in to  two sch o o ls , th e  

P ro cu lian s  and th e  S ab in ian s , most modern h is to r ia n s  have denied  

th a t  we have evidence o f any im portan t d o c tr in a l  o r

2 “Id . a t  51.

2SD.50.17 .202. Omnis d e f in i t j o  i n  ju r e  c i v i l i  p e r ic u lo sa  e s t . 

26S te in , REGULAE IURIs, a t  48.

27The t r a d i t i o n a l  view was r e c e n tly  expressed  by P ro fesso r 
Kunkel: A ll c l a s s i c a l  j u r i s t s  employ more o r  le s s  th e  same
methods on th e  same s u b je c ts ,  and have to  a c e r ta in  e x te n t th e  
same th in k in g . . .  " KUNKEL, s u p ra . a t  105.
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m ethodological d if fe re n c e s  between them. 28 P ro fe sso r  S te in  has 

sought to  dem onstrate th a t  th e re  was a s u b s ta n t ia l  d if fe re n c e  in  

le g a l method and tech n iq u e , i f  n o t in  su b s ta n tiv e  law .23

The P rc c u lia n s , he a rgues, wanted to  make law a sc ience: 

"more c le a r ly  d e f in e d , more lo g ic a l ,  more r a t i o n a l ,  more 

sy s te m a tic , and so more c e r t a in . " 30 The method o f t h e i r  founder, 

Labeo, was to  look f i r s t  fo r  a lex  (a  s ta tem en t o f  law in  a f ix e d  

te x t )  as th e  source  o f  th e  re le v a n t la w .31 Where such a t e x t  was 

found, th e  le g a l  problem reso lv ed  i t s e l f  in to  one o f  

in t e r p r e ta t io  verborum . and Labeo and th e  P ro c u lia n s  "sought an 

o b je c tiv e  meaning o f  th e  words used and th e n  a p p lie d  i t  r ig id ly  

w ithou t reg a rd  to  w hether o r no t th a t  in te r p r e ta t io n  rep re sen ted  

th e  o r ig in a l  in te n t io n  o f  th e  p a r t i e s  re s p o n s ib le  fo r  th e  

t e x t . " 32 In  cases  o f  doubt, Labeo p re fe r r e d  a l i t e r a l  

in t e r p r e ta t io n ,  h o ld in g  th a t  th e  au th o r o f  a  s ta tem en t subm itted  

fo r  in t e r p r e ta t io n  must have known th e  meaning o f  what he was 

say ing  and should  be h e ld  to  th e  o rd in a ry  meaning o f h is  w o rd s.33

28See H. F. JOLOWICZ & B. NICHOLAS, HISTORICAL INTRODUCTION TO 
THE STUDY OF ROMAN LAW 379 (3d ed. 1972); F. SCHULZ, HISTORY, 
su p ra , a t  119-122.

29S te in ,  Logic and E xperience , s u p ra , a t  442; The Two Schools o f  
J u r i s t s  in  th e  E arlv  Roman P r in c io a te . 31 CAMBRIDGE L. J. 8 
1972).

30S te in , Logic and E xperience , a t  443.

31S te in ,  The Two S ch o o ls . su p ra , a t  10.

32Logic and Experience a t  445.

3 3The Two Schools a t  12.
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In  c o n t ra s t ,  th e  Sab in ians s tr e s s e d  th e  im portance o f  custom 

and p ra c t ic e .  The r a t i o n a l i ty  o f  law was le s s  im portan t to  them 

than  th a t  i t  should  conform to  th e  fa c ts  o f  l i f e .  34 I f  a d ec is io n  

tu rn ed  on th e  in te r p r e ta t io n  o f  a t e x t ,  th ey  were le s s  in te re s te d  

in  th e  p re c is e  meaning and w eight o f  words, o r  in  co n s is ten cy , 

and more concerned w ith  making a  reaso n ab le  d e c is io n  in  th e  

p a r t i c u la r  c a s e .35

Most o f  th e  d isp u te s  between th e  two sc h o o ls , however, were 

no t about in te r p r e ta t io  verborum b u t about th e  a p p lic a tio n  o f th e  

u n w ritten  law. Labeo and th e  P ro cu lian s  assumed th a t  customary 

law c o n s is te d  o f  a s e t  o f  ru le s  w ith  d e f in a b le  l im its  which could 

be p re c is e ly  s ta te d . The scope o f  such a r u le ,  they  though t, 

could be determ ined by d iv in in g  th e  u n derly ing  r a t io n a l  p r in c ip le  

which j u s t i f i e d  i t  and in d ic a te d  i t s  r e la t io n s h ip  to  o th e r  

r u l e s . 36 Labeo, making use o f th e  techn iques developed by th e  

r h e to r ic ia n s ,  was adept a t  d e f in i t io n s  and d is t in c t io n s .  E a r l ie r  

j u r i s t s  had engaged in  th e  p ro cess  o f  d e f in in g  and 

d is tin g u is h in g , bu t Labeo was more rig o ro u s  in  h is  app roach .37 

C en tra l to  h is  techn ique  was th e  use o f analogy , which he learned  

from th e  Greek grammarians. The grammarians were d iv id ed  in to  

two groups, a n a lo g is ts  and an o m a lis ts , accord ing  to  t h e i r  

understand ing  o f th e  n a tu re  o f language. The a n a lo g is ts ,

34Logic and Experience a t  447.

3 5 Id.

36 Id.

37The Two Schools a t  14.
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b e lie v in g  th a t  language was in h e re n tly  o rd e r ly , undertook to  show 

th a t  p a r ts  o f  speech  could  be c l a s s i f i e d  in  o rd e r ly  dec lensions 

and co n ju g a tio n s  on th e  b a s is  o f s im i la r i ty  o f form. Once 

e s ta b l is h e d , such d ec len s io n s  and con jugations were used as 

s tan d ard s  fo r  t e s t i n g  d o u b tfu l elem ents in  th e  language. The 

anom alis ts  den ied  th a t  language was governed by gen era l 

p r in c ip le s ,  and p o in ted  ou t th a t  th e  ru le s  sought by th e  

a n a lo g is ts  were r id d le d  w ith  e x c e p tio n s .38 Labeo, in te r e s te d  

g e n e ra lly  in  problem s o f language and grammar, was c le a r ly  an 

a n a lo g is t ,  and used h is  l i n g u i s t i c  techn ique a t  analogy as a 

method fo r  e n u n c ia tin g  new ru le s  from e s ta b lis h e d  p r in c ip le s  

which were im p lied  in  th e  la w .39

The S a b in ia n s , in s te a d  o f  looking fo r  th e  p r in c ip le  behind 

an u n w ritte n  o r  custom ary r u le ,  looked fo r  evidence o f  i t s  

a n t iq u i ty ,  fo r  th e y  f e l t  th a t  th e  v a l id i t y  o f  a law was somehow 

connected w ith  i t s  observance from tim e immemorial. u0

This d is p u te  between th e  P ro cu lian s  and S ab in ian s , as 

d esc rib e d  by S te in ,  i s  in t e r e s t in g  no t only  because i t  p a r a l le l s  

s e v e ra l o f  th e  most w idely  recognized  d if fe re n c e s  between th e  

c i v i l  law and common law t r a d i t i o n s ,  bu t a lso  because i t  

a n t ic ip a te s ,  and c o n tr ib u te s  sources o f  a u th o r i ty  fo r ,  bo th  s id e s  

o f  a re c u r r in g  d eb a te  w ith in  th e  c i v i l  law t r a d i t io n .  N eith er 

approach to  law won a f in a l  v ic to ry  among th e  c l a s s i c a l  j u r i s t s .

" S e e  S te in ,  REGULAE IURIS a t  53-63.

" S t e i n ,  The Two S choo ls , s u p ra . a t  16. 

'‘" S te in , Logic and E x perience , su p ra , a t  447.
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In s te a d , th e  j u r i s t s  came to  recogn ize  th a t  th ey  had a  v a r ie ty  o f 

tech n iq u es  a t  t h e i r  d isp o sa l: in  some cases e s ta b l is h e d  p r a c t ic e

and a u th o r i ty  would determ ine what was law, and in  o th e rs  lo g ic a l  

reaso n in g  and analogy would be more u se fu l. *1

See id . a t  450.
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JU S T IN IA N ’ S CODIFICATIO N

At th e  tim e  o f  J u s t in ia n 's  accessio n  to  th e  th ro n e  in  th e  

y ear 527 A.D. th e  w ritin g s  o f  Roman j u r i s t s ,  spanning  se v e ra l 

c e n tu r ie s ,  formed a  very  la rg e  and unwieldy mass o f  l i t e r a t u r e  

co n ta in in g  many c o n tra d ic t io n s  and d isc re p a n c ie s . S ince 

d i f f e r in g  op in io n s  o f  equal a u th o r i ty  could be c i t e d  on many 

im portan t p o in t s ,  th e re  was much u n c e r ta in ty  in  th e  law. There 

was a lso  u n c e r ta in ty  in  re sp e c t to  th e  iu s  novum—th e  o rd inances 

o f th e  emperors o f th e  m iddle and la t e  Empire—because l a t e r  

o rd inances f re q u e n tly  had th e  e f f e c t  o f changing o r  re p e a lin g  

e a r l i e r  ones-w ith o u t e x p re ss ly  m entioning them. This was 

p a r t i c u la r ly  a problem because o rd inances were ex trem ely  

numerous, and because no com plete c o l le c t io n  e x i s t e d .42

Im m ediately upon J u s t in ia n 's  accessio n  he appo in ted  a 

commission o f  te n ,  headed by T rib o n ian , to  d e a l w ith  th e  problems 

o f th e  iu s  novum. The commission was d ire c te d  to  s e le c t  from 

e x is t in g  c o n s t i tu t io n s  th o se  o f  p r a c t ic a l  v a lu e , to  omit 

ev e ry th in g  o b s o le te  o r  unnecessary , to  re so lv e  a l l  c o n tra d ic t io n s  

and remove a l l  r e p e t i t i o n s ,  to  add to  o r change th e  c o n s t i tu t io n s  

as n e c e ssa ry , and to  a rrange  th e  s e le c te d  c o n s t i tu t io n s  in  t i t l e s  

accord ing  to  s u b je c t  m a t te r .43 The r e s u l t  was prom ulgated as a

42For a sh o r t d is c u s s io n  o f th e  co n d itio n s  le ad in g  to  J u s t in ia n 's  
c o d if ic a t io n  se e  James Bryce, J u s t in ia n  X, in  15 ENCYCLOPEDIA 
BRITANNICA 596-597 (1 1 th  ed. 1911). For a f u l l e r  trea tm e n t see  
A. M. Honore, The Background to  J u s t in ia n 's  C o d if ic a tio n . 48 TUL. 
L. REY. JL5£ (1974).

43Haec ouae n e c e s s a r io . (The c o n s t i tu t io n  p re f ix e d  to  th e  
re v ise d  Codex in  th e  Corpus l u r i s . ) For d is c u s s io n  see  JOLOWICZ 
& NICHOLAS, s u p ra , a t  479-480.
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c o n so lid a te d  s t a t u t e  in  529. '*'*

P leased  w ith  the  success o f  t h i s  u n d ertak in g , J u s t in ia n  s e t  

ou t to  accom plish no th ing  le s s  th an  " th e  f u l l  and supreme 

amendment o f  th e  law, so as to  amend and re a rra n g e  th e  e n t i r e  

Roman ju r is p ru d e n c e .1,45 He o rdered  T rib o n ian  to  form a new 

commission " to  read  and to  work up th e  books d e a lin g  w ith  Roman 

law l e f t  by th e  learned  o f  o ld  tim e to  whom th e  most sac red  

Emperor allow ed th e  p r iv i le g e  o f w r it in g  and in te r p r e t in g  ru le s  

o f law, so th a t  th e  whole substance  might be taken  from them, a l l  

r e p e t i t io n  and a l l  d iscrepancy  being  so f a r  as p o s s ib le  go t r id  

o f ,  and hereupon a s in g le  r e s u l t  might be p re sen te d  in  p la c e  o f 

th e  s c a t te r e d  m a te r ia ls  which preceded. IM*6 The commission was 

o rdered  n o t on ly  to  avoid  c o n tra d ic t io n s  and r e p e t i t i o n s ,  b u t to  

modify th e  o ld  te x ts  s e le c te d  to  g e t r id  o f  unnecessary  p r o l ix i ty  

o r to  b r in g  them in to  conform ity  w ith  th e  law o f J u s t in ia n 's  

tim e.'*7 The r e s u l t  was p u b lish ed  in  533 as th e  work we now know 

as th e  D igest o r  P andects . and prom ulgated as law.

J u s t in ia n  t e l l s  us th a t  th e  com m issioners, in  p re p a rin g  th e  

D ig e s t, read  n e a r ly  two thousand books by th e  o ld  j u r i s t s ,  

c o n ta in in g  more than  th re e  m illio n  l in e s ,  and reduced them to  

about one hundred and f i f t y  thousand l i n e s . 1,9 We know th a t  th e

'*‘*C. Summa. The second in tro d u c to ry  c o n s t i tu t io n . ) .

‘>sC o n s ti tu t io  Deo A uctore. S ec tio n  2.

116 Id. a t  S ec tio n  4.

“ 7Id. a t  S ec tio n  7.

C o n s ti tu t io  Tanta a t  S ec tio n  1. Modern sc h o la rs  have been ab le
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D igest co n ta in s  9123 e x tra c ts  from th i r ty - n in e  au th o rs . We do 

no t know th e  e x te n t to  which th e  commissioners a l te r e d  th e  

e x tra c ts  from th e  named a u th o rs .49 J u s t in ia n  s a id  th a t  th e  

a l te r a t io n s  were m ulta e t  num erata. 50 b u t they  a re  in  no way 

in d ic a te d  in  th e  te x t .  The le g a l hum anists o f th e  s ix te e n th  and 

seven teen th  c e n tu r ie s  were much concerned w tih  d isco v erin g  th e se  

a l te r a t io n s ,  and sc h o la rs  o f  th e  l a t e  n in e te e n th  and e a r ly  

tw e n tie th  c e n tu r ie s  e n th u s ia s t ic a l ly  resumed in q u iry  in to  th i s  

problem. S c h o la rly  o p in ion  has been very  u n s tab le  in  re sp e c t to  

th e  success o f such e f f o r t s ,  bu t i t  i s  now g e n e ra lly  accepted 

th a t  much more o f  th e  Corpus I u r i s  is  a u th e n tic  th an  would have 

been b e lie v e d  fo u r  o r more decades a g o .51

J u s t in ia n  adm itted  th a t  r e p e t i t io n  was no t e n t i r e ly  

av o id ed ,52 b u t claim ed th a t  c o n tra d ic t io n s  would no t be found, 

and s a id  th a t  i f  anyone should  th in k  he had found one, he should 

look more c a r e f u l ly .53

to  id e n t i fy  1528 books as having been read  by th e  commission. 
Honore & Rodger, How th e  D igest Commissioners Worked. 87 
ZEITSCHRIFT DER SAVIGNY STIFTUNG 246, 314 (1970). The s iz e  o f 
th e  books was v a r ia b le ,  b u t most an c ie n t p rose  l i b r i  con ta ined  
from 1500 to  2500 l in e s  (v e rs u s -) o f  about 35 l e t t e r s  each--from  
te n  to  f i f t e e n  thousand  words. Honore, J u s t in ia n 's  C o d if ic a tio n . 
su p ra , a t  872.

49See J0L0WICZ 7 NICHOLAS, s u p ra , a t  486-489.

5 °C o n s titu tio  T an ta a t  S ec tio n  10. Some v e rs io n s  read  m ulta e t  
maxima.

51See J. A. C. THOMAS, TEXTBOOK OF ROMAN LAW 60 (1976). 

52C o n s titu tio  T an ta a t  S ec tio n  13.

53ld .  a t  S ec tio n  15.
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In  prom ulgating  th e  D ig e s t. J u s t in ia n  rep ea led  a l l  th e  o th e r

law con ta ined  in  th e  w r itin g s  o f  th e  j u r i s t s :  "where ru le s  o f

law have to  be en fo rced , l e t  no one seek  to  quote o r m ain ta in  any

ru le  o f  law save as ta k en  from th e  above-m entioned I n s t i t u te s  o r

our D igest o r  O rdinances such as composed and prom ulgated by u s ,

u n le ss  he w ish to  have to  meet a charge o f  fo rg e ry .1,5 * In

a ttem p tin g  to  l im i t  a l l  law to  th e  t e x t  o f  h is  c o d if ic a t io n ,

J u s t in ia n  a lso  commanded t h a t : 5 5

[N]o man o f  th o se  who e i th e r  a t  th i s  day a re  lea rn ed  in  
th e  law o r  h e r e a f te r  s h a l l  be such s h a l l  v en tu re  to  
append any commentary to  th e se  law s, save so f a r  as 
t h i s ,  t h a t  he may t r a n s l a t e  them in to  th e  Greek 
to n g u e . . . .  Any fu r th e r  in t e r p r e ta t io n s ,  o r  r a th e r  
p e rv e rs io n s , o f th e se  ru le s  o f law we w i l l  no t allow  
them to  e x h ib i t ,  fo r  f e a r  l e s t  t h e i r  long d is s e r ta t io n s  
cause such confusion  as to  b r in g  d i s c r e d i t  upon our 
le g is la t io n .

This and s im ila r  a ttem p ts  to  p rev en t in fringem en t o f  th e  em peror's 

p re ro g a tiv e  o f  in t e r p r e ta t io n  proved f u t i l e .  W ithin J u s t in ia n 's  own 

l i f e t im e  n o te s ,  ab ridgem ents, e x c e rp ts , g en e ra l summaries, and 

commentaries appeared , f i r s t  in  th e  sch o o ls , b u t soon among 

p r a c t i t io n e r s  and ju d g e s .56

Because th e  com plexity  and d i f f i c u l t y  o f  th e  D igest and Code. 

J u s t in ia n  o rdered  th e  p re p a ra t io n  o f  an elem entary  tex tbook  to  p rev en t 

o v erlo ad in g  th e  mind o f  th e  beg inn ing  s tu d e n t w ith  a m u ltitu d e  and 

v a r ie ty  o f  to p ic s . 57 The r e s u l t ,  p u b lish ed  as th e  Im p era to ris

5'‘Id. a t  S ec tio n  19.

55Id . a t  S ec tio n  21.

56H. D. HAZELTINE, Roman and Canon Law in  th e  Middle Ages. i n  5 , THE 
CAMBRIDGE MEDIEVAL HISTORY 717 (1926).

57J. 1 .1 .2 .
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I u s t in ia n i  I n s t i t u t i o n e s . was prom ulgated as a s t a tu te  on th e  same day 

in  533 as was th e  D ig es t. The I n s t i t u t e s , l ik e  th e  D ig e s t, were a 

com pila tion  o f  passages from e a r ly  a u th o rs , w ith  th e  d if fe re n c e  th a t  

th e re  were no in s c r ip t io n s  to  show from whom each passage was taken .

The f i r s t  Code o f J u s t in ia n ,  prom ulgated in  529, soon became out 

o f d a te  because o f  th e  enactm ent o f  a la rg e  number o f  new 

c o n s t i tu t io n s .  A second e d i t io n  c o n ta in in g  th e  new m a tte r was 

prom ulgated in  534, to g e th e r  w ith  a p ro h ib i t io n  a g a in s t re fe re n c e  to  

th e  f i r s t  e d i t io n  o r  to  th e  newer c o n s t i tu t io n s  except in  th e  form in  

which th ey  appeared in  th e  new C ode.5 ° I t  i s  t h i s  new Codex th a t  has 

come down to  modem tim es; a l l  cop ies o f th e  e a r l i e r  e d i t io n  have 

d isappeared . 53

These th re e  works ( D ig e s t. I n s t i t u t e s . and Code") com pleted 

J u s t in ia n 's  work o f  c o d i f ic a t io n ,  b u t between 534 and 565 he 

prom ulgated a la rg e  number o f  a d d i t io n a l  o rd in an c es , known as N ovellae 

p o st codicem (N ovels'). These were never o f f i c i a l l y  c o l le c te d ,  bu t 

make up th e  fo u r th  pare, o f  what in  th e  Middle Ages came to  be known as 

th e  Corpus I u r i s  c i v i l i s . G 0

58J0L0WICZ & NICHOLAS, s u p ra , a t  494.

59Bryce, s u p ra , a t  598.

60Id .
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THE RULER AND THE LAW

J u s t in ia n  h e ld  h im se lf , as em peror, to  be th e  " so le  maker and

in t e r p r e te r  o f  th e  la w s ." 61 A fragm ent o f  th e  I n s t i t u t e s  o f  U lpian,

reproduced tw ice  in  th e  Corpus I u r i s . 62 supports  th e  view th a t  the

w i l l  o f  th e  p r in c e  has th e  fo rc e  o f  law ( quod o r in c ip i  p l a c u i t . le g is

habet vigorem -). I f  th e  em peror's  pronouncement i s  law, th e re  would

seem to  be l i t t l e  p o in t o f  r a is in g  th e  q u e s tio n  o f th e  degree to  which

he i s  s u b je c t to  th e  law. Thus we are  n o t s u rp r is e d  to  f in d  a te x t  o f

U lp ian 1s in  th e  D igest which s t a t e s  th a t  " th e  p r in c e  i s  n o t bound by

th e  la w s ." 63 O ther t e x t s ,  however, r a i s e  q u es tio n s  concerning th e

coherence o f- Roman d o c tr in e  on th e  re la t io n s h ip  o f  th e  r u le r  to  th e

law. A r e s c r i p t 61* o f  Theodosius and V a len tin ia n  seems incom patib le

w ith  th e  passage l a s t  q u o te d :65

I t  i s  a s ta tem en t w orthy o f  th e  m ajesty  o f  a re ig n in g  p rin ce  
fo r  him to  p ro fe s s  to  be su b je c t to  th e  law; fo r  our 
a u th o r i ty  i s  dependent upon th a t  o f th e  law. And, indeed, 
i t  i s  th e  g r e a te s t  a t t r i b u t e  o f  im p eria l power fo r  th e  
so v ere ig n  to  be s u b je c t  to  th e  laws.

61C. 1 .1 4 .1 1 .1 .

62D. 1 .4 .1 . and J. 1 .2 .6 .

63D. 1 .3 .31 . P rinceps  leg ib u s  so lu tu s  e s t .

6‘‘R e sc r ip ts  were im p e ria l ru lin g s  on p o in ts  o f law, made n o t only upon 
th e  p e t i t i o n  o f  o f f i c i a l s  th roughout th e  em pire, b u t a lso  upon th e  
re q u e s t o f p r iv a te  c i t i z e n s .  The r e p l ie s  o f  th e  emperor to  req u es ts  
fo r  fa v o rs , p r iv i le g e s ,  e t c . , were a lso  c a l le d  r e s c r ip t s .

65C. 1 .14 .4 . Digna vox e s t  m a ie s ta te  re g n a n tis ,  leg ib u s  a llig a tu m  se 
principem  p r o f i t e r i ;  adeo de a u c to r i ta te  i u r i s  n o s tr a  pendet 
a u c to r i ta s .  E t re v e ra  maius impero e s t ,  su b m itte re  leg ibus 
p rincipatum . . .

18

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

The Corpus I u r i s  co n ta in s  an a ttem p t, n o t e n t i r e ly  s u c c e s s fu l,  to

re c o n c ile  two e n t i r e ly  d i f f e r e n t  c o n s t i tu t io n a l  t h e o r i e s .66 The

e a r l i e r  th e o ry  was th a t  o f  popu la r sovere ign ty : th e  th e o ry  th a t

imperium ( th e  sum o f governm ental o r  ju r i s d i c t i o n a l  pow er), whose

p o sse sso r a lone had th e  r ig h t  to  make law, belonged to  th e  Roman

people. T his th e o ry  i s  r e f le c te d  in  th e  ex ce rp t from J u l ia n  in  the

D igest which ho lds custom and w r i t te n  law to  be e q u a lly  b in d in g , s in c e

th e  v a l id i t y  o f  each i s  s a id  to  r e s t  upon th e  w i l l  o f  th e  p e o p le .67 By

th e  tim e o f  th e  l a t e r  Empire, however, popular so v e re ig n ty  had in  f a c t

been re p la c e d  by th e  im p eria l w i l l .  The second th e o ry , developed to

r e f l e c t  t h i s  f a c t ,  i s  t h a t  o f U lpian: th e  p le a su re  o f  th e  p r in c e  has

th e  fo rc e  o f  law. The j u r i s t s  sought to  re c o n c ile  th e se  two th e o r ie s

by re fe re n c e  to  th e  lex  r e g ia . In  both  th e  I n s t i t u t e s  and th e  D igest

U lp ian ’ s pronouncement auod p r in c ip i  p la c u i t  i s  im m ediately exp la ined

by a re fe re n c e  to  lex  r e g ia : G 8

What th e  emperor has determ ined has th e  fo rc e  o f  a s ta tu te ;  
se e in g  t h a t ,  by a le x  re g ia  which was passed  on th e  s u b je c t 
o f  h is  so v e re ig n ty , th e  people t r a n s f e r  to  him and con fer 
upon him th e  whole o f  t h e i r  own so v ere ig n ty  and power.

66But see  1 R. W. & A. J . CARYLE, A HISTORY OF MEDIEVAL POLITICAL 
THEORY IN THE WEST 63-70 (1916), where i t  i s  argued th a t  th e  Romans 
from th e  j u r i s t  Ju lia n u s  in  th e  second cen tu ry  to  J u s t in ia n  in  th e  
s ix th  cen tu ry  agreed th a t  th e  r u l e r 's  w i l l  was law, b u t on ly  because 
th e  people chose to  have i t  so.

S7D. 1 .3 .3 2 . See th e  more d e ta i le d  d isc u ss io n  o f t h i s  passage in  th e  
s e c tio n  on custom in f r a .

£8D. 1 .4 .1 . Quod P r in c ip i  p la c u i t ,  le g is  habet vigorem; u tp o te  quum 
leg e  R egia, quae de im perio e iu s  l a t a  e s t ,  populus e i  e t  in  eum omne 
suum imperium e t  p o te sta tem  c o n fe ra t.
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T his s ta tem en t o f  th e  lex  re g ia  i s  rep ea ted  by J u s t in ia n  in  h is  

c o n s t i tu t io n  Deo A uctore: "by an a n c ien t enactm ent, th e  s o -c a lle d  lex

r e g i a , a l l  le g a l  a u th o r i ty  and a l l  power v e s te d  in  th e  Roman people 

were t r a n s f e r r e d  to  th e  Im peria l Government ( im neratoriam  

p o te s ta te m l . . . 1,69

There i s  no evidence th a t  Roman j u r i s t s  doubted th a t  th e  

enactm ent o f  a lex  r e e ia  exp lained  and j u s t i f i e d  th e  omnipotence o f 

th e  em peror, re c o n c ilin g  ap p aren tly  incom patib le  c o n s t i tu t io n a l  

t h e o r i e s .70 The te x ts  remained am bivalent on th e i r  fa c e , however, and 

from th e  tw e lf th  cen tu ry  onward, gave r i s e  to  en d less  d isc u ss io n  among 

b o th  c a n o n is ts  and c iv i l i a n s .  As we w i l l  s e e , th e o r ie s  o f  both 

p o p u la r so v e re ig n ty  and o f  p o l i t i c a l  ab so lu tism  were j u s t i f i e d  by 

re fe re n c e  to  th e  Roman te x ts  we have d iscu ssed  h e re , in c lu d in g  tho se  

t r e a t i n g  o f  th e  lex  r e g ia . Indeed, a lthough  re fe re n c e  to  th e  lex  

r e e ia  i s  most commonly thought to  have been made in  su p p o rt o f 

th e o r ie s  o f  ab so lu tism , in  f a c t  i t  was th e  id ea  o f  p opu la r so v e re ig n ty  

over th e  r u l e r ,  embedded in  th e  myth o f  th e  lex  r e e i a . th a t  f i r s t  

f a s c in a te d  th e  minds o f  m edieval p o l i t i c a l  th in k e r s .71

I t  must n o t be supposed, e i th e r ,  th a t  t h i s  mixed th e o re t ic a l  

legacy  i s  re se rv e d  fo r  C o n tin en ta l lawyers and p o l i t i c a l  th e o r i s t s .

The lex  r e e ia  and i t s  a s so c ia te d  problems w i l l  f ig u re  prom inen tly  in  

our d is c u s s io n  o f B ra c to n 's  understand ing  o f  th e  r e l a t io n  o f th e

69 Quum enim leg e  a n tiq u a , quae re g ia  nuncupabatur, omne iu s  omnisque 
p o te s ta s  p o p u li Romani in  im peratoriam  t r a n s l a t a  su n t p o te s ta te m .. .

70See E. M eynial, Roman Law, in  THE LEGACY OF THE MIDDLE AGES 385 (C. 
G. Crump & E. F. Jacob ed. 1962).

71Id.
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English king to English law.
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CASE LAW AND PRECEDENT

K arl L lew ellyn once argued th a t  case  law in  some form is  found 

w herever th e re  i s  law; p receden t o p e ra te s  w hether o r  n o t i t  is  

co n sc io u s ly  recognized . 72 A llen took  an even s tro n g e r  p o s itio n  

concern ing  th e  ro le  o f  cases in  Roman law, cla im ing  th a t  Roman law was 

e n t i r e ly  b u i l t  up by ju d i c ia l  p r a c t i c e .73 Engelmann, by c o n tra s t ,  

expressed  what has commonly been tak en  as th e  most im portan t 

d i s t i n c t io n  between th e  Roman and E ng lish  le g a l  t r a d i t io n s :  th a t  th e

c h a r a c te r i s t i c  mark o f  Roman law was i t s  sy s tem a tic  p ro h ib i t io n  o f 

p receden t. 74

Appeals to  p rev io u s d ec is io n s  were recommended by th e  schools o f  

r h e to r ic  fo r  use by o ra to rs  in  c o u rt argument. 75 This recommendation, 

p robabably  amounting to  no more th an  adv ice  as to  t r i a l  t a c t i c s ,  does 

n o t prove th a t  even th e  o ra to rs  b e liev ed  in  th e  b in d in g  fo rc e  o f 

p receden t. I t  was als'o a commonplace w ith  th e  o r a to r s ,  p a r t i c u la r ly  

C icero , th a t  re s  iu d ic a ta  was an in te g r a l  p a r t  o f  th e  law. 76 But 

C icero  d id  n o t mean by re s  iu d ic a ta  what we now mean by preceden t.

For him i t  meant on ly  a d e c is io n  o f law b in d in g  on ly  in  a p a r t i c u la r  

c a se , and n o t a perm anent c o n tr ib u tio n  to  th e  g en e ra l body o f la w .77

72K.N. L lew ellyn , Case Law, in  th e  ENCYCLOPEDIA OF THE SOCIAL SCIENCES 
(1930).

73C. ALLEN, LAW IN THE MAKING 110 (1927).

74W. ENGELMANN, DIE WIEDERGEBURT DER RECHTSCULTUR IN ITALIEN (1938). 

7SF. SCHULZ, HISTORY, su p ra , a t  92.

76ALLEN, su p ra , a t  109.

77Id.
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The c l a s s i c a l  j u r i s t s  held  no g en era l th e o ry  t h a t  prev ious 

j u d i c ia l  d e c is io n s  were b ind ing , except where th e  d e c is io n s  were made 

by th e  em pero r.78 The em peror's d e c re ta  r e a l l y  amounted to  

le g i s l a t io n ,  so even th ey  should no t be co n sid ered  p receden t. 79 Thus, 

A llen  n o tw ith s ta n d in g , most sch o la rs  ta k e  th e  p o s i t io n  th a t  th e  g re a t 

bu lk  o f  n o n - le g is la t iv e  Homan law was b u i l t  up from th e  opin ions o f 

th e  j u r i s t s  r a th e r  from th e  d ec is io n s  o f judges. The j u r i s t s  d id  no t 

c o l le c t  n o ta b le  d e c i s io n s ,80 bu t t h e i r  responsa  were p u b lish ed , and 

th ey  engaged in  le g a l w r it in g  a f t e r  th e  s ty le  o f  resp o n sa . Both th e  

responsa  and w r itin g s  came to  be recognized  as among th e  sources o f  

w r i t te n  law. 81 Although th e  j u r i s t s  framed t h e i r  d is c u s s io n  of le g a l 

problem s in  term s o f  c a se s , th e se  cases were o f te n  h y p o th e tic a l r a th e r  

th an  r e a l .  For a u th o r i ty  they  c i te d  j u r i s t i c  o p in io n s  ra th e r  than  

ju d i c ia l  d e c is io n s . Even during th e  tim e o f  th e  Em pire, when a 

p ro fe s s io n a l  ju d ic ia r y  was e s ta b lish e d , i t  was so su b o rd in a ted  to  

im p e ria l a u th o r i ty  th a t  a system o f p reced en t by ju d i c i a l  d ec is io n  was 

never e s ta b l is h e d .

As we have seen , J u s t in ia n  prom ulgated th e  Corpus I u r is  c i v i l i s  

upon th e  th e o ry  th a t  i t  c o n s ti tu te d  a com plete code o f  laws w ithout 

c o n tra d ic t io n  o r  im p erfec tio n s . He decreed  th a t  d e c is io n s  were to  be 

rendered  acco rd in g  to  th e  law ,82 no t accord ing  to  examples

77J0L0WICZ & NICHOLAS, su p ra , a t  368. 

79See BUCKLAND & McNAIR, su p ra , a t  7.

8 0 SCHULZ, HISTORY s u p ra , a t  92.

81T.B. Sm ith, Legal P recedent in  DICTIONARY OF THE HISTORY OF IDEAS 
(1973); a ls o  see  J.A .C . THOMAS, TEXTBOOK OF ROMAN LAW 40-54 (1976).

8 2 n  /. c  1 / , .  n  i A o  —— -.^.i _•, —  3 —____  .
/ .* 0 * J O* X* A**. X. VUACSS OuuejLWXStS UUUCU) AC1CJ.C1XC bW, O x
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(p re c e d e n ts ) ,  and th a t  th e  emperor h im se lf  shou ld  be regarded  as th e  

so le  maker and in te r p r e te r  o f th e  la w .83 In  a  in te r e s t in g  c o n je c tu re , 

S ir  C a rle to n  A llen  suggested  th a t  J u s t in ia n 's  p ro h ib i t io n  o f  p receden t 

as a c r e a t iv e  source  o f law was evidence o f  a tendency among judges to  

u t i l i z e  th e  p r in c ip le  o f s ta r e  d e c i s i s . ** This i s  p o s s ib le ,  but a more 

l i k e ly  e x p la n a tio n  i s  th a t  J u s t in ia n 's  emphasis was upon e s ta b l is h in g  

th e  s o le  a u th o r i ty  o f th e  emperor as a source  o f  law. What he 

p ro h ib i te d  was th e  use o f any j u r i s t i c  op in ions n o t inc luded  in  h is  

c o d if ic a t io n .  The responsa were w r i t te n  in  a c a s u i s t i c  form, as th e  

re s o lu t io n s  o f  s p e c i f ic ,  co ncre te  le g a l  problem s, and so might be 

co n sid ered  exempla.

q u o ta tio n s  from th e  Code o f  J u s t in ia n  w i l l  be based  upon th e  
t r a n s l a t io n  o f  S.P. S c o tt (1973).

83C. 1 .14 .12 .

S“ALLEN, s u p ra , a t  112.
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CUSTOM

While most s c h o la rs  have b e liev ed  th a t  th e  Corpus I u r i s  o f 

J u s t in ia n  a c c u ra te ly  expressed  th e  p lace  th a t  custom h e ld  in  Roman 

law, s e v e ra l  d is tin g u is h e d  sc h o la rs  have contended th a t  th e re  was a 

v a s t  d if fe re n c e  between th e  id ea  o f customary law in  th e  c l a s s i c a l

p e r io d  and th a t  o f  p o s t - c l a s s i c a l  tim es. 85 No one doubts th a t  many

Roman le g a l  i n s t i t u t i o n s  o r ig in a te d  in  custom, and few would deny th a t  

th e  p a r t  p layed  by custom in  c l a s s i c a l  Roman law was sm all. The 

d is p u te  l i e s  in  w hether th e  j u r i s t s  had any d e f in i te  th e o ry  as to  th e

p la c e  o f custom as an a u th o r i ta t iv e  source o f  law.

C icero  and th e  r h e to r i c a l  w r i te r s ,  fo llow ing  A r i s to t l e ,  made a 

d i s t i n c t io n  between law ( iu s  s c r ip  turn-) and u n w ritten  law ( iu s  non 

sc rjg tu m ). A r i s to t l e  had used th e  d is t in c t io n  between w r i t te n  and 

u n w ritte n  law to  c o n t ra s t  th e  p a r t i c u la r  law o f a  g iven  peop le  w ith  

n a tu ra l  law. The Roman o r a to r s ,  in  c o n tra s t ,  used iu s  scrip tum  to  

r e f e r  p r im a r ily  to  s t a t u t e  law and ius non scrip tum  to  r e f e r  to  

custom ary la w .86 There i s  no doubt th a t  th e  o ra to rs  co n sid ered  custom 

to  be one o f  th e  sou rces  o f  law. C icero , in  a  famous p a s s a g e ,87 h e ld  

th a t  th e  iu s  c i v i l e  was to  be found in  custom as w ell as in  s t a t u t e s ,  

r e s o lu t io n s  o f  th e  S enate , th e  op in ions o f  e x p e r ts , e d ic ts ,  and 

eq u ity .

85S ee. £ .g . , SCHULZ, HISTORY, s u p ra , a t  137.

86S c h i l l e r ,  Custom in  C la s s ic a l  Roman Law. 24 VA. L. REV. 268, 270.

87T0PICA 5:28.
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The o p in io n  o f  c l a s s i c a l  j u r i s t s  on th e  m a tte r i s  n o t so c le a r .

A passage a t t r ib u t e d  to  Ju lia n u s  (a  j u r i s t  o f  th e  p e r io d  o f  H adrian 

and th e  A ntonines) in  th e  D igest o f  J u s t in ia n  co n ta in s  th e  f u l l e s t  

s ta tem en t o f  th e  th e o ry  o f  custom to  be found in  Roman law u n t i l  th e  

Middle Ages: 88

In  any k ind  o f  cases in  which th e re  a re  no w r i t te n  laws th e  
ru le  which ought to  be observed i s  th a t  which has come to  
p r e v a i l  by u se  and custom .. .  1. Immemorial custom i s
observed as a s t a t u t e ,  n o t unreasonably; and th i s  i s  what i s  
c a l le d  th e  law e s ta b l is h e d  by usage. Indeed, inasmuch as 
s t a tu te s  them selves a re  b ind ing  fo r  no o th e r  reason  th an  
because th e y  a re  accep ted  by th e  judgment o f  th e  p eo p le , so 
any th ing  w hatever which th e  people show t h e i r  approval o f ,  
even where th e re  i s  no w r i t te n  r u le ,  ought p ro p e rly  to  be 
e q u a lly  b in d in g  on a l l ;  what d if fe re n c e  does i t  make w hether 
th e  people d e c la re  t h e i r  w i l l  by t h e i r  v o te s ,  o r  by p o s i t iv e  
a c ts  o f  conduct? On t h i s  p r in c ip le  i t  i s  a lso  adm itted  
la w .. . th a t  s t a t u te s  a re  abrogated  no t on ly  by th e  v o ic e  o f  
one who moves to  re p e a l them, b u t a lso  by t h e i r  f a l l i n g  ou t 
o f use  by common consen t.

Many modern s c h o la rs  i n s i s t  t h a t  t h i s  passage was in te rp o la te d  by 

p o s t - c l a s s i c a l  w r i te r s  and d id  no t r e f l e c t  th e  views o f  J u l ia n  o r  any 

o th e r  c l a s s i c a l  j u r i s t . 89 C la s s ic a l  j u r i s t s ,  th ey  argue , d id  n o t know 

th e  term  "custom ary law" e i th e r  in  th e  sense o f  t h i s  passage o r  as 

understood  by th e  rh e to r ic ia n s ;  fo r  them, custom made law on ly

88D. 1 .3 .3 2 . De quibus c a u s is  s c r i p t i s  leg ib u s  non u tim u r, id
c u s to d i r i  o p o r te t ,  quod moribus e t  conseu tud ine inductum e s t . . .
1. I n v e te ra ta  conseutudo p ro  lege  non im merito c u s to d i tu r ,  e t  hoc e s t  
iu s ,  quod d i c i t u r  moribus constitu tuum . Nam quum ip sa e  l i g i s  n u l la  
a l i a  ex causa nos te n e a n t,  quam quod iu d ic io  p o p u li r e c e p t i  s u n t ,  
m erito  e t  ea , quae s in e  u l lo  s c r ip to  populus p ro b a v it ,  ten eb u n t omnes 
nam qu id  i n t e r e s t ,  s u f f ra g io  populus volemtatem suam d e c la r e t ,  an 
rebus i p s i s  e t  f a c t i s ?  Quare re c tis s im e  etiam  i l l u d  receptum  e s t ,  u t  
leges non solum s u f f r a g io  l e g i s l a t o r i s , sed etiam  t a c i t o  consensu 
omnium p e r  desuetudenem abrogen tu r.

83See S c h i l l e r ,  su p ra .
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in d i r e c t ly ,  th rough  th e  medium o f in t e r p r e t a t i o . 90 Even tho se  who 

b e lie v e  th a t  J u l ia n  was th e  au tho r o f  D .1 .3 .3 2 , and th a t  th e  j u r i s t s  

were f a m il ia r  w ith  th e  .-.dea o f  custom ary law, concede th a t  custom was 

o f  n e g l ig ib le  im portance as an a c t iv e  source  o f  p r iv a te  law and o f  no 

im portance a t  a l l  in  c o n s t i tu t io n a l  la w .91 In  a d d i tio n , most would 

agree th a t  th e  whole q u es tio n  o f th e  th e o re t ic a l  b a s is  o f  custom h e ld  

l i t t l e  in t e r e s t  fo r  th e  c l a s s i c a l  j u r i s t s .

W hatever i t s  p la c e  in  c l a s s i c a l  Roman law, custom was f u l ly  

accep ted  as a source  o f  law by th e  tim e o f J u s t in ia n .  In  a famous 

te x t  in  th e  D ig e s t. 92 U lpian d iv id es  th e  law in to  iu s  scrip tum  and iu s 

non sc rip tu m . By iu s  non scrip tum  on ly  custom i s  meant; th e  term  iu s 

scrip tum  i s  u sed , in  a l i t e r a l  se n se , to  in c lu d e  no t o n ly  enac ted  o r 

s ta tu to r y  law, b u t a lso  law d e riv ed  from th e  responsa p rudentium . 

because th e  responsa  e x is te d  in  w r i t i n g .93 We have seen  in  D. 1. 3. 32 

th a t  custom is  h e ld  to  be observed "as a s ta tu te "  ( p ro  le g e -) in  cases 

where th e re  a re  no w r i t te n  ru le s . This id e a  i s  rep e a te d  in  a t e x t  

a t t r ib u te d  to  U lp ia n ,9 * where i t  i s  s a id  th a t  i t  i s  th e  p r a c t ic e  in  

such cases  " fo r  custom o f long s ta n d in g  to  be observed fo r  law and 

s ta tu te "  ( pro  ju re  g t  le g e l.

" S e e  JOLOWICZ £: NICHOLAS, su p ra , a t  353.

91M-

92D. 1 .1 . 6. 3.

93J. 1 .2 .3 . U nless o th e rw ise  n o ted , re fe re n c e s  to ,  o r  q u o ta tio n s  from 
th e  I n s t i t u t e s  o f  J u s t in ia n  w i l l  be based on th e  t r a n s la t io n  o f Thomas 
Sauders (1970 e d . ) . Also see  JOLOWICZ AND NICHOLAS, s u p ra , a t  353.

94D. 1 .3 .33 .
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The D igest in c lu d es  th e o re t ic a l  j u s t i f i c a t i o n s  by both  J u l ia n  and 

Hermogenian fo r  th e  accep tance o f  custom as law. J u l ia n ,  as we have 

seen , h e ld  th a t  s ta tu te s  them selves a re  b in d in g  " fo r  no o th e r reason  

th an  because th ey  a re  accep ted  by th e  judgment o f  th e  p eo p le ,"  so i t  

makes no d if fe re n c e  "w hether th e  people d e c la re  t h e i r  w i l l  by t h e i r  

v o te s , o r  by t h e i r  p o s i t iv e  a c ts  and co n d u c t."35 Hermogeniar.'s 

j u s t i f i c a t i o n  i s  s im ila r :  ru le s  o f law e s ta b l is h e d  by

lo n g -e s ta b lish e d  custom over many y ea rs  "may be t r e a te d  as being  th e  

su b je c t o f a t a c i t  agreement on th e  p a r t  o f th e  c i t iz e n s  in  g e n e ra l, 

and a re  as f u l l y  m ain ta ined  as th o se  which e x i s t  in  w r i t in g ." 36 The 

d o c tr in e  o f th e se  t e x t s ,  c le a r  enough i f  on ly  th e se  te x ts  a re  

regarded , i s  n o t easy to  re c o n c ile  w ith  th a t  o f o th e r  te x ts  in  th e  

Corpus I u r i s . p a r t i c u la r ly  th o se  h o ld ing  th a t  " th e  Emperor alone can 

make la w s ."37

A part from th e  problem  o f th e  in c o n sis te n c y  o f  t e x t s ,  th e  

g r e a te s t  q u e s tio n  concern ing  th e  B yzantine concep tion  o f  custom as a 

source o f law inv o lv es  i t s  r e la t io n s h ip  to  w r i t te n  law. The prim ary 

te x t  e s ta b l is h in g  custom as a form o f law speaks only  o f  custom having 

le g a l s ta tu s  in  cases " in  which th e re  a re  no w r i t te n  la w s ."3* What o f 

cases in  which custom d i f f e r s  from, o r  c o n f l ic t s  w ith , w r it te n  law, 

and p a r t i c u la r ly  w ith  s ta tu te ?  On t h i s  q u e s tio n , to e ,  th e  Corpus

35D. 1 .3 .32 .

36D. 1 .3 .35 . Sed e t  e a , quae longa consuetud ine comprobata su n t ac 
p e r  annos p lurim os o b se rv a ta  v e lu t  t a c i t a  civium  conven tio , non minus, 
quam ea , quae s c r ip t a  su n t iu r a ,  s e rv a n tu r.

3 7E. g. , C. 1 .14 .11 .

38D. 1 .3 .32 .
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I u r i s  e la b o ra te s  no coheren t theory . J u l ia n  t e l l s  us th a t  " s ta tu te s  

a re  abrogated  n o t only  by th e  v o te  o f th e  l e g i s l a t o r ,  b u t a lso  by th e  

f a c t  o f t h e i r  f a l l in g  ou t o f use by common c o n s e n t ." 99 This view is  

echoed in  J u s t in ia n 's  I n s t i t u t e s . which says t h a t  enac ted  law s, u n lik e  

n a tu ra l  law which i s  immutable, " s u f f e r  fre q u e n t changes, e i th e r  by 

t a c i t  consent o f  th e  p eo p le , o r by some subsequent la w ."100 This idea  

th a t  custom and subsequent s ta tu te  have equal r i g h t  to  abrogate  

enacted  law makes sense  upon th e  th eo ry  o f  J u l ia n  and Hermogenian th a t  

custom i s  b u t a k ind  o f  t a c i t  s t a t u t e ,  r e p re s e n tin g  th e  p e o p le 's  

l e g i s l a t iv e  in te n tio n . But i t  c o n f l ic ts  w ith  th e  im p eria l th e o ry  th a t  

th e  p r in c e  a lone  cou ld  make laws. The l a t t e r  th e o ry  i s  rep re sen ted  in  

th e  Code by a c o n s t i tu t io n  o f C onstan tine w hich, w h ile  conceding th a t  

th e  a u th o r i ty  o f  long -con tinued  custom i s  no t sm a ll, n e v e rth e le ss  

ho lds th a t  custom w i l l  n o t overcome e i th e r  reaso n  o r  s ta tu te .  101 As we 

w i l l  se e , th e  m edieval g lo s s a to rs  and p o s t-g lo s s a to r s  o f  th e  Roman 

law, working upon th e  prem ise th a t  th e  Corpus I u r i s  was in te r n a l ly  

c o n s is te n t  and based upon a s in g le  coheren t th e o ry  o f  law, went to  

ingenious len g th s  to  develop a r e c o n c i l ia t io n  o f  th e se  ap p aren tly

93Id. Quare re c t is s im e  etiam  i l l u d  receptum e s t  u t  leges non solum 
s u f f ra g io  l e g i s l a t o r i s  sed  etiam  t a c i to  consensu omnium per 
desuetudinem  ab rogen tu r. Many sch o la rs  have reg ard ed  th i s  passage as 
in te rp o la te d ,  bu t see  JOLOWICZ 7 NICHOLAS, s u p ra , a t  354.

100In s t .  1 .2 .1 1 . Sed n a tu r a l ia  quidem iu r a ,  quae apud omnes gen tes 
peraeque s e rv a n tu r , d iv in a  quadam p ro v id e n tia  c o n s t i tu ta ,  semper firm a 
a tque im m utabila perm anent. Ea v e ro , quae ip s a  s i b i  quaeque c iv i ta s  
c o n s t i t u i t ,  saepe m u ta ri so le n t v e l t a c i t o  consensu p o p u li, v e l a l i a  
lege  p o s te a  la ta .

10: C. 8 .5 2 .2  C onsuetud in is ususque longaev i non v i l i s  a u c to r i ta s  e s t ,  
verum non usque adeo s u i  v a l i tu r a  momento, u t a u t rationem  v in c a t au t 
legem.
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contradictory texts.
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STATUTES, EQUITY, AND INTERPRETATION

The h is to r y  o f  Roman law may have begun w ith  a code—th e  Twelve 

T ab les—and as th e  c l a s s i c a l  p e rio d  p ro g re ssed , le g i s la t io n  c e r ta in ly  

in c re a sed  in  im portance, bu t in  th a t  p e r io d  th e re  never was a tim e 

when in t e r p r e ta t jo  d id  n o t make up the . bu lk  and le g i s la t io n  th e  minor 

p a r t  o f  th e  la w .102 The j u r i s t s  used th e  word in t e r p r e ta t io  in  two 

q u ite  d i f f e r e n t  senses. In  i t s  b ro a d e s t sense  i t  r e fe r re d  to  th e  

a c t i v i t y  o f  th e  j u r i s t s  in  develop ing  th e  law, and was c o n tra s te d  w ith  

enac ted  la w .103 In  t h i s  sense  i n t e r p r e ta t io  dom inated th e  development 

o f  Roman law. In  i t s  narrow sen se , r e f e r r e d  to  as in te r p r e ta t io  

i u r i s . i t  s ig n i f i e d  th e  a ttem p t to  d isc o v e r  th e  meaning o f th e  

language o f  a w r i t te n  in s tru m e n t.10“ The p r e - c l a s s i c a l  p o n ti f f s  and 

e a r ly  j u r i s t s  u t i l i z e d  what i s  now c a l le d  "word" in t e r p r e ta t io n ,  which 

i s  n o t to  be confused w ith  th e  l a t e r  "gram m atical" in te r p r e ta t io n .  In  

th e  o ld e r  form, word in te r p r e ta t io n ,  th e  j u r i s t s  based th e i r  responsa 

upon th e  words and p ro v is io n s  o f  some le g i s l a t iv e  enactm ent, bu t p a id  

l i t t l e  a t te n t io n  to  th e  meaning o f th o se  words and p ro v is io n s ; th e  

words were regarded  m erely as pegs from which to  hang some new 

development in  th e  la w .105 R ather th an  focusing  on th e  meaning o f 

w ords, i t  became th e  p r a c t ic e  to  base responsa on a s t a t u t e 's  reasons 

( r a t i o  l e g i s t .  The m ajor prem ise u n d erly in g  th e  ru le  in  q u es tio n  was

102S c h i l le r ,  Roman I n te r p r e ta t io  and Anglo-American In te rp re ta t io n  and 
C o n s tru c tio n . 27 VA. L. REV. 733, 738 (1941).

10 3Jd . a t  734.

10“Id . a t  745.

105Id . a t  737, 749; a lso  see  JOLOWICZ & NICHOLAS, s u p ra , a t  89.
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sought in  o rd e r  to  d e r iv e , as a lo g ic a l  consequence, a  s e r ie s  o f  o th e r 

ru le s  n o t d i r e c t l y  con ta ined  in  th e  enactment. 106

J u r i s t s  o f  th e  l a t e  Republic and e a r ly  Empire developed a 

refinem en t o f  th e  "word" in te rp r e ta t io n .  They a ttem pted  to  e x p la in  

th e  id e a  in h e re n t in  th e  words o f a s t a tu te  on th e  b a s is  o f th e  

meaning o f  th e  words them selves. 107 Some, l ik e  th e  P ro c u lia n s , 

p re fe r re d  a gram m atical approach, and pursued le x ic o g ra p h ic a l, 

s y n ta c t ic a l ,  and s im ila r  s tu d ie s  in  an a ttem pt to  a r r iv e  a t  an 

o b je c tiv e  m ean ing .108 O thers sought no t an o b je c tiv e  meaning o f  th e  

words b u t th e  in te n t io n  fv o l u n t a s o f  th e  l e g i s l a to r  as th e  key to  

in te r p r e ta t io n .  This method i s  r e fe r r e d  to  by modem sc h o la rs  as 

" lo g ic a l  in t e r p r e ta t io n ."  S troux , in  a lead in g  b u t c o n tro v e rs ia l  

tre a tm e n t o f t h i s  s u b je c t ,109 contended th a t  by C ic e ro 's  tim e th e  

j u r i s t s  had fused  th e  "gram m atical" method w ith  th e  " lo g ic a l"  by 

adop ting  a method very  s im ila r  to  th a t  o f th e  Roman r h e to r ic ia n s .  The 

rh e to r ic ia n s ,  he claim ed, had developed a com plete th e o ry  o f 

in t e r p r e ta t io n  based  upon th e  n o tio n  o f a e a u i ta s . 110 which in  tu rn  was 

d riv ed  from th e  Greek concept o f  eq u ity  (e p ie ik e ia ). The 

r h e to r ic ia n s ,  in  t h i s  view, no t on ly  adopted a e q u ita s  as t h e i r  c e n tra l  

p r in c ip le  o f  in te r p r e ta t io n ,  bu t went beyond th e  Greeks in  reco g n iz in g

106S c h i l le r ,  Roman I n te r p r e ta t i o . s u p ra , a t  738.

10 7Id . a t  749.

108Id .

109J. STROUX, SUMMUM IUS SUMMA INIURIA: EIN KAPITEL AUS DER
GESCHICHTE DER INTERPRETATIO IURIS (1926).

11“This view i s  supported  by S c h il le r .
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aeg u ita s  as a body o f  law a lo n g sid e  o f  i u s . which was s u p e rio r  to  

iu s . 111 As we s h a l l  se e , th e se  claim s about th e  r h e to r ic ia n s ' theo ry  

o f  in te r p r e ta t io n  must in  la rg e  measure be re je c te d .  There can be no 

doubt, however, about th e  c e n tr a l  in f lu e n c e  o f  Greek concepts o f 

e q u ity , and Roman r h e to r i c a l  th eo ry  about in t e r p r e ta t io n ,  upon th e  

ideas about e q u ity , law, and in te r p r e ta t io n  th a t  grew up in  Roman 

ju risp ru d en c e . The d is tin g u ish e d  E n g lish  le g a l  h is to r ia n  T. F. T. 

P lu ck n e tt r e g u la r ly  re q u ire d  h is  s tu d e n ts  to  beg in  th e i r  s tu d y  o f 

E ng lish  law w ith  th e  work o f  B racton , t e l l i n g  them th a t  th e y  would not 

u nderstand  one word o f  m edieval and e a r ly  modem E nglish  law u n t i l  

they  had m astered  th a t  e a r ly  g ia n t. Because such a knowledge o f  th e  

works o f  A r i s to t l e ,  C icero , and Q u in ti l ia n  i s  j u s t  as e s s e n t ia l  to  any 

understand ing  o f  th e  a n c ien t and m edieval Roman ju risp ru d en c e  o f  

e q u ity  and in t e r p r e ta t io n ,  we w il l  beg in  w ith  them.

There i s  a problem  w ith  d isc u ss in g  a n c ie n t and m edieval 

concep tions o f  e q u ity  w ith  lawyers educated  in  th e  common law 

t r a d i t i o n ,  and t h i s  problem goes beyond th e  f a c t  th a t  th e  term  

"eq u ity "  has been u sed , and con tinues to  be u sed , to  cover a  number o f 

q u i te  d i f f e r e n t  j u r i d i c a l  concepts. In  common law ju r i s d ic t io n s  th e  

id ea  o f e q u ity  s e v e ra l  hundred years  ago go t very  confused w ith  

problems in  th e  ju r i s d i c t i o n  o f  v a rio u s  c o u rts . However, because 

j u r i s t s  fo r  two thousand  y ears  have been concerned w ith  a te n s io n  

between law and a  c lu s t e r  o f  ideas to  which th ey  have ap p lied  th e  term 

" e q u i ty " ,112 and because t h e i r  e x p lo ra tio n s  o f  t h i s  te n s io n  make up a

l l x See Roman I n t e r p r e t a t i o . s u p ra , a t  757.

112In  E n g lish , bo th  th e  Greek e o ie k e ia  and th e  L a tin  a eq u ita s  a re  
t r a n s la te d  as " e q u ity " . In  th e  Middle Ages th e re  was co n s id e ra b le
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c e n tr a l  theme o f  t h i s  s tu d y , I  s h a l l  a lso  use th e  term  b u t t r y  to  make 

c le a r  p a r t i c u la r  usages as I go along.

The a n c ie n t Greeks n o tic e d  th a t  th e re  was a problem w ith  law and 

proposed e o ie ik e ia  as a  so lu tio n . A fundam ental id e a  o f e o ie ik e j a was 

expressed  by P la to  in  th e  S tatesm an: le g a l g e n e ra liz a tio n s  a re

im perfect and th u s  j u s t i c e  re q u ire s  some supplement to  le g a l ru le s . 113 

A r is to t le  expanded t h i s  p o in t in  a famous passage in  h is  Nicomachean 

E th ic s : 114

[A] 11 law i s  u n iv e rs a l ,  b u t about some th in g s  i t  i s  no t 
p o s s ib le  to  make a u n iv e rs a l  s ta tem en t which s h a l l  be 
c o r re c t .  In  th o se  c a se s , th e n , in  which i t  i s  n ecessa ry  to  
speak u n iv e rs a l ly ,  b u t n o t p o s s ib le  to  do so c o r r e c t ly ,  th e  
law ta k e s  th e  u su a l c a se , though i t  i s  no t ig n o ran t o f th e  
p o s s i b i l i t y  o f  e r ro r .  And i t  i s  none the  le s s  c o rre c t; fo r  
th e  e r r o r  i s  n o t in  th e  law nor in  th e  l e g i s la to r  bu t in  th e  
very  n a tu re  o f  th e  th in g . . .  When th e  law speaks 
u n iv e rs a l ly ,  and a  case a r i s e s  on i t  which i s  no t covered by 
th e  u n iv e rs a l  s ta te m e n t, th e n  i t  i s  r ig h t  where th e  
l e g i s l a t o r  f a i l e d  us and has e rre d  by o v e rs im p lic ity , to  
c o r re c t  th e  o m iss io n .. .  And th i s  i s  th e  n a tu re  o f  th e  
e q u i ta b le ,  a c o r re c t io n  o f  law where i t  i s  d e fe c tiv e  owing 
to  i t s  u n iv e r s a l i ty .  In  f a c t ,  t h i s  i s  th e  reason  why a l l  
th in g s  a re  no t determ ined by law, th a t  about some th in g s  i t  
i s  im possib le  to  la y  down a law, so th a t  a decree i s  needed.
For when th e  th in g  i s  in d e f in i t e ,  th e  ru le  i s  a lso  
in d e f in i t e ,  l ik e  th e  leaden  ru le  used in  making th e  Lesbian 
moulding; th e  ru le  adap ts i t s e l f  to  th e  shape o f th e  s to n e  
and i s  n o t r ig i d ,  and so to o  th e  decree i s  adapted to  th e  
fa c ts .

debate  among b o th  j u r i s t s  and th e o lo g ian s  over th e  degree to  which 
ae o u ita s  covered th e  same concep ts as d id  ep ie k e ia . This q u es tio n  was 
com plicated  by th e  f a c t  th a t  h i s t o r i c a l l y  th e  Greek and L a tin  term s 
each had had s e v e ra l m eanings, n o t a l l  o f  which could  be shown to  be 
connected to  a s in g le  id e a  o r  theme. The u se , th e n , o f th e  word 
" e q u ity " , which c a r r ie s  i t s  own q u i te  d i f f e r e n t  i n t e l l e c tu a l  baggage 
as a r e s u l t  o f  th e  p e c u l ia r  h is to r y  o f th e  ju r i s d ic t io n  o f E ng lish  
c o u r ts ,  i s  bound to  r a i s e  d i f f i c u l t i e s .

113PLAT0, STATESMAN, 294A (Jo w e tt t r a n s la t io n ) .

11I|BK. V, CH X ( tr a n s .  W. D. Ross).
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A r s to t l e 's  p o in t i s  th a t  no m a tte r how c a r e fu l ly  a s t a t u te  i s  drawn, 

by i t s  very  n a tu re  i t  must be w r i t te n  in  g e n e ra l term s. This in  some 

cases  p re se n ts  a d i f f i c u l t y  th a t  r e s o r t  to  th e  words o f  th e  t e x t  w i l l  

n o t re so lv e . In  an o th er passage on e n ie ik e ia . t h i s  tim e in  h is  

R h e to r ic . 115 A r is to t l e  i l l u s t r a t e s  th e  d i f f i c u l t y  w ith  an example: 

A thenian law made i t  a crim e to  in ju re  a man w ith  a weapon, and o f 

n e c e s s i ty  th a t  law spoke in  g en era l term s fo r  i t  would ta k e  a l i f e t im e  

to  make a l i s t  o f  a l l  th e  d i f f e r e n t  s iz e s  and shapes o f  weapons w ith  

which i t  would be p o s s ib le  to  i n f l i c t  wounds. Suppose a man w ith  

n o th in g  more th an  a f in g e r - r in g  s tru c k  an o th e r and in ju re d  him: 

accord ing  to  th e  words o f th e  law he a p p a re n tly  would be g u i l ty  o f  th e  

crim e. E q u ity , s a id  A r i s to t l e ,  would c o r re c t  th e  law to  achieve th e  

c o r re c t  r e s u l t ,  namely, th a t  such an a c to r  would be innocen t o f  th e  

crim e o f  in ju r in g  w ith  a weapon.

A r i s to t l e  has h e re  id e n t i f i e d  a fundam ental concep tual and 

p r a c t i c a l  problem w ith  a ttem p ts  a t  a l i t e r a l  in t e r p r e ta t io n  o f 

a u th o r i ta t iv e  le g a l  te x ts .  What i s  needed in  cases in  which th e  law 

speaks in  g en e ra l term s i s  a means by which judges may decide  how th e  

g e n e ra l p ro v is io n  i s  to  be ap p lied  to  th e  wide v a r ie ty  o f  p a r t i c u la r  

circum stances p re se n te d  in  a c tu a l cases. U nless i t  can be shown th a t  

such a means e x i s t s ,  much o f  th e  c e r ta in ty  and p r e d ic ta b i l i t y  which 

c o n s t i tu te s  an im portan t p a r t  o f  th e  r a t io n a le  fo r  th e  e x is te n c e  o f  

law a t  a l l  would appear to  be u n a tta in a b le .

115RHET0RIC, BK. I ,  CH. X III.
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A r is to t l e  was in te r e s te d  in  th e  problem o f  w hether th e  p a r t i c u la r  

f a c ts  o f  an in d iv id u a l case  could  and should  be subsumed under th e  

law 's s ta tem en t o f  a g en e ra l r u le ,  n o t j u s t  as a  te c h n ic a l  problem of 

ju d ic ia l  reaso n in g  and decisionm aking bu t because j u s t i c e  req u ire d  

some r a th e r  s u b t le  d isc r im in a tio n s  between th e  f a c t s  p re sen te d  by 

d i f f e r e n t  cases. He d iv id ed  ju s t i c e  in to  le g a l  j u s t i c e  and equ ity ; 

eq u ity  was th e  p a r t i c u la r  k ind  o f j u s t i c e  th a t  went beyond th e  w r itte n  

la w .116 U n fo rtu n a te ly , he was u n c le a r  about how a judge i s  to  

determ ine what i t  i s  t h a t  e q u ity  re q u ire s  when i t  i s  employed to  make 

s u b tle  d i s t in c t io n s  between d i f f e r e n t  s e ts  o f  f a c t s ,  a l l  o f  which 

arguably  a re  covered by th e  g en e ra l words o f  th e  law. Follow ing h is  

d isc u ss io n  in  th e  R h e to ric  o f th e  h y p o th e tic a l case  o f  in ju ry  by 

f in g e r - r in g ,  he p rov ides  s e v e ra l a p h o r is t ic  s ta tem en ts  o f  th e  

requirem ents o f  e q u ity , no t a l l  o f  which have common u n derly ing  

p r in c i p l e s :117

The second k ind  [o f  r ig h t  and wrong conduct] makes up fo r  
cue d e fe c ts  o f  a community's w r i t te n  code o f  law. This is  
what we c a l l  eq u ity ; peop le reg a rd  i t  as ju s t ;  i t  i s ,  in  
f a c t ,  th e  s o r t  o f  j u s t i c e  which goes beyond th e  w r it te n  
law .. .  E qu ity  must be a p p lie d  to  fo rg iv a b le  a c tio n s : and i t  
must make us d is t in g u is h  between c rim in a l a c ts  on th e  one 
hand, and e r ro r s  o f  judgm ent, o r  m isfo rtu n es , on th e  
o th e r . . .  E qu ity  b id s  us to  be m erc ifu l to  th e  weakness o f 
human n a tu re ; to  th in k  le s s  about th e  laws th an  about th e  
man who framed them, and le s s  about what he s a id  th an  about 
what he meant; n o t to  co n sid e r th e  a c tio n s  o f  th e  accused so 
much as h is  in te n t io n s ,  nor t h i s  o r th a t  d e t a i l  so much as 
th e  whole s t o r y . . .  I t  b id s  us remember b e n e f i ts  r a th e r  th an  
i n j u r i e s . . . to  be p a t ie n t  when we a re  wronged; . . .  to  p re fe r  
a r b i t r a t i o n  to  l i t i g a t i o n —fo r  an a r b i t r a to r  goes by th e  
e q u ity  o f  a  c a se , a judge by th e  s t r i c t  law.

116NIC0MACHEAN ETHICS, BK. V, CH. X; RHETORIC, BK. I ,  CH. X III.

117RHET0RIC, su o ra .
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What th i s  trea tm e n t o f  eq u ity  lacked  in  coherence i t  made up fo r  

in  f e r t i l i t y .  Some m edieval j u r i s t s ,  c i t i n g  A r is to t l e  as a u th o r i ty ,  

t r e a te d  eq u ity  as i f  i t  were n o th ing  more th a n  a  te c h n ic a l means o f 

f i l l i n g  lacunae in  th e  law; o th e rs  focused  on what we may lo o se ly  c a l l  

e q u i ty -a s - fa irn e s s  ( t h i s  i s  what c e r ta in  E n g lish  common lawyers had in  

mind when they  id e n t i f ie d  eq u ity  w ith  "co n sc ien ce"). Some 

co n cen tra ted  on e q u ity  as mercy fo r  human weakness w hile  o th e rs  saw 

th e  prim ary  fu n c tio n  o f e q u ity  to  be to  emphasize a l e g i s l a t o r ’s 

in te n tio n s  over h is  words.

At l e a s t  two o f A r i s to t l e 's  concep tions o f  e q u ity  were common in  

a n c ie n t Roman law. They appear to  have been im ported in to  Roman le g a l 

though t through a t  le a s t  two in te rm e d ia r ie s ,  th e  S to ic  p h ilo sp h e rs  and 

th e  Roman rh e to r ic ia n s .  The l a t t e r  were e s s e n t i a l  p la y e rs  in  th e  

le g a l  system o f an c ie n t Rome, and i t  i s  to  t h e i r  w r itin g s  th a t  we must 

now tu rn .

S troux , in  c la iming th a t  th e  r h e to r ic ia n s  h e ld  a  com plete theo ry  

o f  in t e r p r e ta t io n  which was based on th e  id e a  o f  a e a u i ta s . r a d ic a l ly  

m isunderstood h is  sources. In  f a c t ,  Roman rh e to r ic ia n s  were much more 

in te r e s te d  in  developing  a  wide v a r ie ty  o f arguments about 

in te r p r e ta t io n ,  which might be used by advocates in  le g a l c a se s , than  

th ey  were in  develop ing  a s c i e n t i f i c  th e o ry  o f  in te rp r e ta t io n .  They 

were p rag m a tis ts  who ta u g h t th e i r  s tu d e n ts  to  argue on both  s id e s  o f 

any q u es tio n . We see  t h i s  most c l e a r ly  in  works l ik e  C ic e ro 's  De 

In v e n tio n e . which was a s l ig h t  rew orking o f  a tex tbook  o f r h e to r ic  

w idely  used in  th e  tim e o f  h is  youth. In  2 s  In v e n tio n e . C icero 

p re se n ts  a  long s e r ie s  o f  arguments to  be used  by speakers who have
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th e  ta s k  o f  p e rsuad ing  a judge to  adopt a s t r i c t ,  o r  l i t e r a l ,  read ing  

o f  a le g a l te x t .  Then, p lay in g  no f a v o r i te s ,  he s e ts  fo r th  a 

corresponding  s e t  o f  arguments to  be used by speakers  who need to  

argue fo r  a f r e e r ,  o r  e q u ita b le , i n t e r p r e t a t i o n .118 The rh e to r ic ia n s ,  

p r im a r ily  in te r e s te d  in  fo re n s ic  advocacy, had l i t t l e  in t e r e s t  in  

e i th e r  s c i e n t i f i c  ju risp ru d en c e  o r p h ilo so p h ic a l herm eneutics, and 

th e re  i s  l i t t l e  ev idence on the  b a s is  o f  t h e i r  b e l i e f s  about 

ju r isp ru d e n c e  o r  th e  n a tu re  of te x ts  th a t  th e y  p re fe r re d  one s e t  o f 

arguments about in te r p r e ta t io n  to  th e  o th e r. The Roman j u r i s t s ,  

however, who ap p ro p ria te d  th e i r  argum ents, soon came to  ta k e  one s id e  

o r  th e  o th e r  w ith  dead se r io u sn e ss , and th i s  tendency  s t i l l  con tinues 

among j u r i s t s .  The r h e to r ic ia n s ' arguments com prise a major p a r t  o f 

th e  a rs e n a ls  o f b o th  camps in  our c u rre n t d is p u te s  over approaches to  

th e  in te r p r e ta t io n  o f  le g a l  te x ts .

To p o in t o u t th a t  th e  rh e to r ic ia n s  were n o t p r im a r ily  in te re s te d  

in  ju r isp ru d e n c e  i s  n o t to  say th a t  t h e i r  argum ents d id  no t co n ta in  

p o in ts  which deserved  to  be taken  very  s e r io u s ly  by le g a l  th e o r i s t s .  

Many o f  th e  r h e to r i c ia n s ' s tandard  arguments in  fav o r o f  a f r e e r  

in t e r p r e ta t io n  ta k e  in to  account problems w ith  s t r i c t  in te r p r e ta t io n  

m entioned by A r i s to t l e  in  h is  d isc u ss io n  o f  e q u i ty ,  and th e i r  

arguments in  su p p o rt o f  s t r i c t  in t e r p r e ta t io n  id e n t i f y  se rio u s  

problem s w ith  in t e r p r e ta t io n  th a t  i s  c o n tro l le d  by c o n s id e ra tio n s  o f 

eq u ity . One o f  Q u in t i l i a n 's 119 minor declam ations c o n ta in s  one o f th e

11#DE INVENTIONE, BK. I I ,  CH. XL-XLVIII. C icero  d isc u sse s  problems o f 
in t e r p r e ta t io n  th a t  a r i s e  from, o r concern , am bigu ity , l e t t e r  and 
in te n t io n ,  c o n f l i c t s  w ith in  laws, reaso n in g  by analogy , and d e f in i t j o .

119Q u in ti l ia n  (35-95 A .D .) became head o f th e  most im portan t school o f 
o ra to ry  a t  Rome, and sometimes p leaded  in  th e  law c o u r ts . T rained  by
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most e loquen t s ta tem en ts  ever made o f  th e  problem w ith  e q u ita b le

in te r p r e ta t io n .  120

Nowadays th e re  i s  a  t r i b e  o f ingenious p le a d e rs  who would 
have us " in te r p r e t"  th i s  s ta tu te .  I t  does n o t ,  they  cla im , 
mean what i t  s a y s . . .  Now b efo re  I d ea l w ith  th e  purpose o f 
t h i s  p a r t i c u la r  s t a t u t e ,  I have ju s t  t h i s  one remark to  make 
to  th e  c o u r t ,  t h a t  th i s  k ind  o f s o -c a l le d  in te r p r e ta t io n  i s  
th o rough ly  m ischievous. For i f  th e  c o u rt i s  always to  be 
spending i t s  tim e tu rn in g  s ta tu te s  in s id e  o u t to  f in d  out 
what i s  j u s t ,  and what i s  e q u ita b le ,  and what i s  exped ien t: 
w e ll th e n , th e re  might as w ell be no s t a t u te s  a t  a l l .  No 
doubt th e re  was a tim e when th e  law was n o th in g  b u t a k ind  
o f  na iv e  ju s t i c e .  But because j u s t i c e  appealed  to  d i f f e r e n t  
minds in  d i f f e r e n t  ways, and i t  was th e re fo re  im possib le  to  
dec ide  w ith  c e r t a in ty  what i t  ought to  b e , a d e f in i t e  form 
o f law was e s ta b l is h e d  to  govern our l iv e s .  T hat form th e  
fram ers o f  s t a t u t e s  expressed  in  e x p l i c i t  words: and i f
everybody i s  allow ed to  change i t  and tw is t  i t  to  h is  own 
pu rposes, th e  whole purpose and fo rce  o f  th e  law i s  gone.

Severa l themes in  t h i s  s h o r t  o ra tio n  have been re p e a te d  tim e and again

over th e  c e n tu r ie s .  Perhaps c e n tr a l  among them i s  th e  id e a  th a t  th e

prim ary  purpose o f  law i s  to  p rov ide  a s u re ,  c e r t a in ,  d e f in i t e ,

p re d ic ta b le  s ta n d a rd  fo r  l iv in g  our l iv e s  and doing  b u s in ess  in

so c ie ty . Such c e r t a in ty  i s  to  be achieved  by th e  u se  o f  w r i t te n  laws

expressed  in  e x p l i c i t  words. This approach assumes th a t  th e  meaning

o f th e  words used  w i l l  norm ally  be tr a n s p a re n t  enough so as n o t to

re q u ire  in t e r p r e ta t io n  a t  a l l ,  bu t i f  a sea rch  fo r  meaning i s

re q u ire d , th e  gu ide i s  to  be th e  purpose o f  th e  enactm ent, o r th e

in te n t io n  o f  i t s  fram e rs , no t something as in c ap ab le  o f  commanding

Seneca and Dom itius o f  Nimes, he was a g re a t  adm irer o f  C icero  and 
hoped to  r a i s e  th e  o ra to r s  o f h is  age to  th e  le v e l  o f  th e  age o f  
C icero . His most im po rtan t su rv iv in g  work i s  th e  INSTITUTIA ORATORIA 
in  tw elve books.

120THE MINOR DECLAMATIONS ASCRIBED TO QUINTILIAN, SECT. 264.7-264.9  
(W. DE GRUYTER ED. 1984). The t r a n s la t io n  i s  ta k en  from C. ALLEN, LAW 
IN THE MAKING, s u p ra , a t  398 (7 th  ed. 1964).
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agreem ent and c e r t i tu d e  as an appeal to  j u s t i c e ,  e q u ity , o r 

expediency. E qu ity  and ju s t i c e  f a i l  as guides to  in te r p r e ta t io n  

because th ey  "appeal to  d i f f e r e n t  minds in  d i f f e r e n t  w ays.1,121

According to  t h i s  l in e  o f  reason ing  th e  e f f e c t —indeed th e  very  

p o in t—o f e n ac tin g  a law i s  to  s to p  th e  debate  w ith in  th e  le g a l system 

about what i s  j u s t  and e q u i ta b le  on th e  p o in t covered by th e  law. The

d eb a te  may con tinue  in  th e  la rg e r  s o c ie ty ,  and may r e s u l t  in  a change 

in  th e  law, b u t fo r  th e  purpose o f  d ec id ing  cases  in  th e  le g a l system 

i t  i s  c lo sed  in  th e  i n t e r e s t  o f  a t ta in in g  a f ix e d  standard .

In  W estern Europe fo r  th e  p a s t  two thousand y ears  th e re  have 

always been a s u b s ta n t ia l  number o f  j u r i s t s  who have thought t h i s  l in e  

o f  reason ing  com pelling , and i t  i s  easy  enough to  see  why th i s  has 

been so. Whether o r  n o t we b e lie v e  th a t  th e re  e x i s t  u n iv e rs a l 

p r in c ip le s  o f j u s t i c e  and e q u ity , our h is to ry  and experience have 

ta u g h t us th a t  men a re  n o t l ik e ly  to  agree about what th ey  a re . So i f

hav ing  a p re d ic ta b le  s ta n d a rd  to  measure our a n t ic ip a te d  fu tu re  

a c t io n s  a g a in s t i s  im p o rtan t to  u s , and I th in k  i t  i s ,  th en  ju s t i c e  

and eq u ity  a re  u n lik e ly  to  p ro v id e  us w ith  such a  s tan d ard  on a case  

by case  b a s is . But th e  case  fo r  p re fe r r in g  th e  l e t t e r  o f th e  w r it te n  

law to  an u n w ritte n  e q u ity  lo se s  much o f i t s  com pulsion 'unless i t  can

121E ng lish  and American j u r i s t s  have re p e a te d ly  made s im ila r  p o in ts . 
John Selden , th e  g re a t  sev en te en th  cen tu ry  s c h o la r  and common law yer, 
spoke b i t in g ly  o f eq u ity : "E qu ity  i s  a rogu ish  th in g , fo r  [ in ] law we
have a  measure to  know what to  t r u s t  to . [ But] E qu ity  is  accord ing  to
th e  conscience o f  him th a t  i s  c h a n c e llo r , and as th a t  i s  la rg e r  o r
narrow er, so i s  e q u i ty ."  J u s t ic e  James I r e d e l l ,  in  th e  1798 U.S. 
Supreme Court case  o f C alder v. B u ll, r e je c te d  J u s t ic e  C hase 's  appeal 
to  p r in c ip le s  o f  n a tu r a l  j u s t i c e  as bases fo r  c o n s t i tu t io n a l  
d e c is io n s , say ing  in  response: "The ideas o f n a tu ra l  j u s t i c e  a re
re g u la te d  by no f ix e d  s tan d a rd ; th e  a b le s t  and p u re s t  o f men have 
d i f f e r e d  on th e  s u b j e c t . . . "
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be shown th a t  c e r t a in ty  and p r e d ic ta b i l i ty  a re  a t ta in a b le  by such 

l i te r a l is m . As we have seen , A r is to t le  fundam entally  undermined th e  

id ea  th a t  a com plete ly  de te rm in a te  te x t  was p o s s ib le . The law by 

n e c e s s i ty  speaks in  g en era l te rm s, and u n le ss  a  means e x is ts  by wich 

judges may w ith  c e r ta in ty  and co n sis ten cy  d ec id e  how th e  genera l 

p ro v is io n s  a re  to  be ap p lie d  to  th e  wide v a r ie ty  o f  p a r t i c u la r  f a c t  

s i tu a t io n s  p re se n te d  in  a c tu a l cases much o f th e  c e r t a in ty  and 

p r e d ic ta b i l i t y  which c o n s t i tu te s  an im portan t p a r t  o f  th e  ra t io n a le  

fo r  s t r i c t  in t e r p r e ta t io n  (and u lt im a te ly  fo r  th e  e x is te n c e  o f law 

i t s e l f )  would appear to  be u n a tta in a b le . 122

J u s t  as fo r  more th an  two m ille n n ia  th e re  have always been 

adheren ts  o f  a ju r isp ru d e n c e  o f  s t r i c t  i n t e r p r e ta t io n ,  during  th a t  

tim e th e re  have a lso  always been j u r i s t s  who have f e l t  q u ite  

com fortab le  w ith  th e  id e a  th a t  w r it te n  law is  alw ays, o f n e c e ss ity , 

im perfec t o r  a t  l e a s t  incom plete , and hence needs to  be supplemented 

by, o r  in te rp r e te d  in  th e  l i g h t  o f , e x t r in s ic  a u th o r i t i e s  and a id s. 

There have always been j u r i s t s  who have argued th a t  a l l  human law, and

122I f  p e r fe c t  c e r t a in ty  tu rn s  out no t to  be a t t a in a b le ,  th e  conclusion  
does no t fo llo w , as some would have i t ,  th a t  we should  g iv e  up on th e  
l e t t e r  o f  th e  t e x t .  The tendency in  tw e n tie th  cen tu ry  American 
ju r isp ru d e n c e , e s p e c ia l ly  by th e  le g a l r e a l i s t s  and th e  more re c e n t 
c r i t i c a l  le g a l r e a l i s t s  and th e  more rece n t c r i t i c a l  le g a l s tu d ie s  
movement, has been to  e n th u s ia s t ic a l ly  embrace any evidence which 
suggests  th a t  t e x t s  a re  (and must be) le s s  th an  p e r f e c t ly  de te rm in a te , 
and to  conclude as a consequence o f th i s  th a t  judges may decide what 
th ey  wish. But i f  te x ts  cannot provide us w ith  th e  k ind  o f p e r fe c t  
c e r ta in ty  th a t  th e  most sim ple-m inded defenders o f s t r i c t  
in t e r p r e ta t io n  have thought p o s s ib le , they  may in  many (perhaps most) 
in s ta n c e s  p ro v id e  a reaso n ab le  c e r ta in ty  o f d ir e c t io n .  I f  a prim ary 
goal o f  having law i s  to  in c re a se  our a b i l i t y  p la n  our l iv e s  and 
a f f a i r s ,  we should  n o t accep t o r  r e je c t  in s tru m en t fo r  a t ta in in g  th a t  
goal on th e  b a s is  o f  w hether they  work p e r fe c t ly ;  we should  choose our 
in s trum en ts  on th e  b a s is  o f  how they  compare w ith  o th e r  a v a ila b le  
in strum en ts .
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n o t ju s t  passages made p rob lem atic  by t h e i r  g e n e ra l i ty ,  i s  su b je c t to  

c o r re c tio n  by th e  requ irem en ts o f  a h ig h e r law, whether th a t  be d iv in e  

law, n a tu ra l  law, o r  e q u i ty .123 O ther j u r i s t s  have in s is te d  th a t  even 

i f  no q u es tio n  my be r a is e d  about th e  meaning o f  a w r itte n  law, i t s  

c e r ta in ty  o f  meaning and p r e d ic ta b i l i t y  o f  a p p lic a tio n  a re  no t o f 

them selves s u f f i c i e n t  to  le g itim a te  i t :  i t  must a lso  be j u s t  o r f a i r .

In  s h o r t ,  i t  i s  no exagg era tio n  to  say  th a t  th e  c u rre n t d isp u te  

among lawyers and judges over th e  degree to  which th e  American 

C o n s titu tio n  can and should  be s t r i c t l y  in te rp r e te d  i s  m erely th e  

l a t e s t  f la re -u p  o f  a  co n tro v e rsy  th a t  has burned w ithout in te r ru p t io n  

among lawyers fo r  a t  l e a s t  two thousand y ea rs . This may only  mean 

th a t  j u r i s t s  h a v e n 't  le a rn ed  much in  a l l  th a t  tim e, bu t I  b e lie v e  th e  

s i tu a t io n  su g g ests  t h a t  h e re  we may be up a g a in s t one o f th o se  

fundam ental, ap p a re n tly  u n re so lv a b le , te n s io n s  th a t  sometimes e x is t  

between w idely  h e ld  and deeply  f e l t  p o l i t i c a l  values and goals.

J u r i s t s  have wanted t h e i r  law to  be c e r t a in ,  bu t they  a lso  have wanted

123A r i s to t l e 's  c laim  fo r  eq u ity  was n o t t h i s  broad; th e re  i s  no h in t  
in  h is  d isc u ss io n  th a t  e q u ity  was to  be used  to  re v is e  laws whose 
meaning was n o t in  q u e s tio n , even i f  th e y  appeared to  be u n ju s t. 
G enerally  speak ing , in  bo th  Roman and common law ju risp ru d e n c e , 
although  a t  th e  le v e l  o f  th eo ry  a l l  human law i s  sa id  to  be su b je c t to  
th e  requ irem ents o f  e q u i ty ,  in  p r a c t ic e  e q u i ty 's  o v e rt use as a source  
o f  law has tended  to  be lim ite d  to  two p a r t i c u la r  problems in  
in te rp r e ta t io n .  A r i s to t l e  d id  n o t s e p a ra te  th e se  problems and spoke 
only  in  term s o f  th e  problem s r a is e d  by th e  need to  s t a t e  le g a l  ru le s  
in  u n iv e rs a l te rm s, b u t j u r i s t s  in  th e  M iddle Ages thought i t  u se fu l 
to  d is t in g u is h  two s e p a ra te  problems which were im p lic it  in  what 
A r is to t le  sa id . The f i r s t  was what we now c a l l  th e  problem o f th e  
om itted  case; i t  a r i s e s  when th e re  i s  a q u e s tio n  whether th e  s ta tu to r y  
language i s  broad enought to  cover a p a r t i c u la r  s e t  o f f a c ts .  The 
second problem invo lves th e  q u es tio n  o f  w hether th e  s ta tu to r y  language 
i s  too  broad. In  b o th  Roman and common law, j u r i s t s  claim ed to  f in d  
th e  s o lu tio n s  to  th e se  problems in  e q u ity , bu t in  both  t r a d i t io n s  th ey  
were much more w il l in g  to  extend th e  scope o f a law than  to  narrow i t .

42

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

i t  to  be j u s t  and e q u ita b le  and th e re fo re  f le x ib le .  No one has been 

ab le  to  come up w ith  a th e o re t ic a l  accommodation o f  t h e i r  a s p ira t io n s  

fo r  law which works w ell in  p ra c t ic e .  C o n cen tra tio n  on c e r ta in ty  

o f te n  le ad s  to  a r i g i d i t y  which f a i l s  to  ta k e  in to  account th e  

p a r t i c u la r  circum stances in  cases. This v io la te s  th e  fundamental 

p r in c ip le  o f  j u s t i c e  and eq u ity  th a t  l ik e  cases must be t r e a te d  a l ik e  

and th a t  s ig n i f i c a n t  d if fe re n c e s  in  circum stances must be taken  in to  

account. On th e  o th e r  hand, a ttem p ts to  shape th e  in te rp r e ta t io n  o f 

te x ts  to  th e  requ irem ents o f eq u ity  r a d ic a l ly  undermine th e  c e r ta in ty  

o f law because men have never agreed about what e q u ity  re q u ire s .

The te n s io n  between e q u ita b le  and s t r i c t  in te r p r e ta t io n  thus 

endures le s s  because lawyers a re  s tu p id  th a n  because th e  ends to  which 

s t r i c t  and e q u i ta b le  in te r p r e ta t io n  a re  d ir e c te d  ( c e r ta in ty  and 

ju s t i c e )  a re  bo th  very  ap p ea ling , and because th e  a p p lic a tio n  o f each 

approach to  in te r p r e ta t io n  tends to  work a g a in s t  th e  achievement o f 

th e  end a s s o c ia te d  w ith  th e  o th e r  approach. As long as both ends a re  

valued  th e  te n s io n  w i l l  no doubt con tinue.

The h is to r y  o f  ju risp ru d en c e  on th i s  q u e s tio n , in  both  Roman and 

common law, i s  roughly  c y c l ic a l  in  n a tu re . Ius s tr ic tu m  w il l  fo r  a 

tim e g a in  th e  upper hand, bu t th en  th e  d isad v an tag es  a s so c ia te d  w ith  

i t  w i l l  become so ev id en t th a t  a r e a c tio n  w i l l  s e t  in ,  and a f r e e r ,  

e q u i ta b le ,  approach to  in te r p r e ta t io n  w i l l  be th e  ru le  u n t i l  th e  

inconveniences o f  th a t  approach become onerous and s e t  o f f  a s h i f t  

back to  iu s  s tr ic tu m . Scholars who have claim ed to  f in d  a fundam ental 

d if f e re n c e  between th e  Roman law and common law ju risp ru d en c e  o f 

in t e r p r e ta t io n  have been m isled  by th e  f a c t  th a t  th e  two systems have 

been in  d i f f e r e n t  phases o f  th e  cy c le  a t  th e  tim e th ey  were examined.
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A s u b s ta n t i a l  p o r tio n  o f  t h i s  work w i l l  be devoted to  an 

exam ination , by h i s t o r i c a l  p e rio d s  w ith in  each le g a l  t r a d i t i o n ,  o f 

j u r i s t i c  tre a tm e n ts  o f  s ta tu to r y  law, e q u ity , and in te r p r e ta t io n .  

J u r i s t i c  tre a tm e n t o f  th e se  to p ic s  has seldom been e n lig h te n in g , bu t 

i t  has been in fu se d  w ith  more p ass io n  th an  has been expended on any 

o th e r  to p ic  in  ju risp ru d e n c e . The c u r re n t em otional debate  between 

such j u r i s t s  as A tto rney  G eneral Edwin Meese and J u s t ic e  W illiam  

Brennan i s  b e in g  conducted in  alm ost th e  same te rm s, u s in g  even th e  

same in v e c t iv e ,  as th e  Roman rh e to r ic ia n s  and j u r i s t s  used in  th e  tim e 

o f C h r is t.  The f a c t  th a t  th e  problem o f iu s s tr ic tu m  and e q u ity  has 

rem ained u n reso lv ed  may no t suggest th a t  lawyers a re  s tu p id ,  b u t th e  

f a c t  th a t  th e y , cen tu ry  a f t e r  cen tu ry , have lin e d  up on one s id e  o r 

th e  o th e r ,  and have taken  to  h e a r t  th e  same o ld  arguments so c y n ic a lly  

c o n triv e d  by a n c ie n t rh e to r ic ia n s  suggests  a t  a minimum th a t  th ey  have 

s u ffe re d  from an alm ost t o t a l  absence o f h i s to r i c a l  p e rsp e c tiv e .
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I l l

S ev era l d is t in g u is h e d  s tu d en ts  o f a n c ie n t Roman law have claim ed 

to  have d e te c te d  a s tead y  movement tow ard th e  trium ph o f  th e  e q u ita b le  

approach to  i n t e r p r e t a t i o n ,12<t hu t I  f in d  l i t t l e  evidence fo r  t h i s .  

Most o f  what we know about th e  c l a s s i c a l  Roman ju risp ru d en c e  o f 

in t e r p r e ta t io n  comes from te x ts  p rese rv ed  in  J u s t in i a n 's  s ix th  cen tu ry  

c o d i f ic a t io n ,  and th e r e ,  d e sp ite  J u s t in ia n 's  c la im  to  have e lim in a ted  

a l l  c o n tra d ic t io n s ,  apparen t c o n tra d ic tio n s  on th e  su b je c t o f  s t a tu te s  

and t h e i r  in t e r p r e ta t io n  abound.

A s t a t u t e  i s  d e fin e d  in  the  I n s t i t u t e s  as "what th e  people enac t 

a t  th e  re q u e s t o f  a  s e n a to r ia l  m a g is t r a te ." 125 In  accord , an ex ce rp t 

in  th e  D igest from th e  j u r i s t  J u lia n  ho lds th a t  s t a tu te s  a re  b in d in g  

on ly  because th e y  a re  accep ted  by th e  p e o p le .126 Yet a  famous passage 

o f  th e  Code ho ld s  t h a t  th e  emperor i s  to  be regarded  as " th e  s o le  

maker and in t e r p r e te r  o f  th e  la w s ,"127 and an o th er in  th e  D ig est says 

th a t  " th e  w i l l  o f  th e  emperor has th e  fo rc e  o f  a s t a t u t e . " 128

There a re  s e v e ra l  passages , in c lu d in g  th e  one quoted above, which 

p rov ide  th a t  th e  emperor i s  th e  s o le  i n t e r p r e te r  o f  th e  law. The 

emperors V a le n tin ia n  and M artian commanded th a t  i f  "any th ing  shou ld  be

124These ten d  to  be th e  same people ( e . g . , S troux) who e rro n eo u sly  
claim ed th a t  a e a u ita s  was th e  gu id ing  p r in c ip le  fo r  th e  rh e to r ic ia n s .

125 In s t .  1 .2 .4 . Lex e s t  quod populus Romanus s e n a to r io  m a g is tra tu  
in te r ro g a n te , v e lu te  co n su le , c o n s titu e b a t.

126D. 1 .3 .32 .

127C .1 .1 4 .1 1 .1 . E x p lo sis  itaq u e  huiusmodi r id i c u lo s i s  am b ig u ita tib u s , 
tam co n d ito r  quam in te rp re s  legum so lu s  im p era to r iu s te  
ex is tem ab itu r . . .

128D. 1 .4 .1 .
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found to  be obscure in  th e se  law s, i t  must be exp la ined  by th e

in te r p r e ta t io n  o f  th e  em pero r,"129 and a c o n s t i tu t io n  [enactm ent] o f

C onstan tine h e ld  th a t  " i t . . . i s  law fu l fo r  Us alone to  in te r p r e t

questions in v o lv in g  law and eq u ity . 130 In  e f f e c t  th e se  passages hold

th a t  th e re  may be no in te r p r e ta t io n  a t  a l l ;  in te r p r e ta t io n  by th e

le g i s la to r  (" a u th e n t ic  in te rp r e t io n " )  i s  r e a l ly  a form o f le g is la t io n .

J u s t in ia n ,  in  a f u t i l e  a ttem pt to  l im i t  a l l  law to  th e  t e x t  o f h is

c o d if ic a t io n ,  p ro h ib ite d  any commentary on, o r  in te r p r e ta t io n  o f , th a t

te x t .  W ithin h is  own l i f e t im e  a p ro fu s io n  o f  commentaries,

abridgem ents, and g en era l summaries appeared. His own D igest co n ta in s

se v e ra l ex ce rp ts  from th e  j u r i s t  J u l ia n  ex p la in in g  why in te r p r e ta t io n

was unavoidable:

N e ith e r s t a tu te s  nor sen a tu s  co n su lta  can be w r it te n  in  such 
a way th a t  a l l  cases which might a t  any tim e occur a re  
covered; i t  i s  however s u f f ic ie n t  th a t  th e  th in g s  which very  
o f te n  happen a re  embraced. 131

And, t h e r e f o r e , . . . [  in  such cases] more exac t p ro v is io n  must 
be made e i th e r  by [ j u r i s t i c ]  in te r p r e ta t io n  o r by a 
l e g i s l a t iv e  a c t . . . 132

l29C .1 .14 .9 . S i qu id  vero  in  iisdem  leg ib u s  latum f o r ta s s i s  obscu riu s  
f u e r i t ,  o p o r te t  id  im p e ra to ria  in te r p r e ta t io n e  p a t e f i e r i . . .

130C. 1 .1 4 .1 . I n te r  aequ ita tem  iu saue  in te rp o s itam  in te rp re ta tio n e m
nobis s o l i s  e t  o p o r te t  e t  l i c e t  in sp ic a re .

131D. 1 .3 .1 0 . Neque le g e s , neque sen a tu sco n su lta  i t a  s c r ib i  p o ssu n t,
u t  omnes casus q u i quandoque in c id e re n t ,  com prhendantur, sed s u f f i c i t  
e t  ea , quae plerumque a c c id u n t, c o n t in e r i .

132D. 1 .3 .1 1 . E t ideo  de h i s ,  quae primo c o n s ti tu u n tu r ,  au t
in te r p r e ta t io n e ,  a u t c o n s t i tu t io n e  op tim i P r in c ip is  c e r t iu s  statuendum  
e s t.
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This i s  c le a r ly  th e  same r a t io n a le  fo r  th e  n e c e s s i ty  o f in te r p r e ta t io n  

th a t  A r is to t le  gave in  h is  E th ic s : th e  need to  d ea l w ith  th e  problem

o f th e  o m itted  case. But th e  D ig es t s o lu tio n  (a g a in  taken  from 

J u lia n )  to  t h i s  problem a t  f i r s t  g lance  appears to  be q u ite  d i f f e r e n t  

from A r i s to t l e 's  s o lu tio n , which was to  appeal to  eq u ity  to  f i l l  th e  

gap in  th e  law. Some Corpus J u r i s  t e x ts  e x p l i c i t l y  invoke th e  

p r in c ip le  o f  e q u ity , bu t th ey  do n o t do so in  re s p e c t to  th e  problem 

of th e  om itted  case. In s te a d , when e q u ity  i s  e x p l ic i t ly  mentioned as 

a p r in c ip le ,  i t  i s  s e t  in  o p p o s itio n  to  s t r i c t  law: " in  a l l  th in g s ,

th e  p r in c ip le s  o f  ju s t i c e  and e q u ity , r a th e r  th an  th e  s t r i c t  ru le s  o f 

law should  be o b se rv e d ."133 C o n sid era tio n  o f  e q u ity  i s  no t to  be 

re se rv ed  fo r  cases where th e  l e g i s l a t o r  has b lundered  o r shown lack  o f  

fo re s ig h t;  i t  i s  to  be co n sid ered  " in  a l l  m a tte rs , and e s p e c ia lly  

th o se  r e l a t in g  to  th e  law .11134 T his co n ju n c tio n  o f  eq u ity  and ju s t i c e  

looks le s s  l ik e  A r i s to t l e 's  view o f  e q u ity  as a p r in c ip le  o f 

in t e r p r e ta t io n ,  as enuncia ted  in  h is  E th ic s . and more l ik e  h is  

d e s c r ip t io n ,  in  th e  R h e to r ic , o f  e q u ity  as e te rn a l  and immutable. 135 

The D igest remedy fo r  th e  o v e r-g e n e ra l s t a t u t e  o r th e  om itted  case  i s  

no t e q u ity  b u t analogy: " i t  i s  n o t p o s s ib le  fo r  every p o in t to  be

comprehended in  s ta tu te s  o r  sen a tu s  co n su lta ; s t i l l ,  i f  in  any case 

th a t  a r i s e s ,  th e  meaning o f  th e  enactm ent i s  c l e a r ,  th e  p re s id in g  

m a g is tra te  ought to  proceed by a n a lo g ic a l reaso n in g  (ad s lm i l ia ) and

133C. 3 .18. P la c u i t ,  in  omnibus rebus praecipuam  esse  i u s t i t i a e
a e q u ita t is q u e , quam s t r i c t i  i u r i s  rationem .

134D. 50 .17 .90 . In  omnibus quidem, maxime tamen in  iu re ,  aeq u ita s
spectanda s i t .

135See ARISTOTLE, RHETORIC, 1.13 (1374a).
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d e c la re  th e  law a c c o rd in g ly ." 136

A nalog ical reaso n in g  may a t  f i r s t  g lance appear to  have n o th ing  

to  do w ith  e q u ity , bu t C icero , some s ix  hundred y ea rs  befo re

J u s t in ia n ,  had made a connection . In  a  d isc u ss io n  o f  arguments by

com parison, a f t e r  a s s e r t in g  th a t  what was v a l id  in  re s p e c t o f  one o f 

two equal cases  should  be v a l id  in  th e  o th e r ,  he added, "E quity  should 

p r e v a i l ,  which re q u ire s  equal law in  equal c a s e s ." 137 This s ta tem en t 

reminds us im m ediately t h a t  one o f th e  fundam ental id e as  o f  j u s t i c e  

and eq u ity  ( s p e c ie s ,  as A r is to t le  n o ted , o f  th e  same genus) i s  th a t  

l ik e  cases a re  req u ire d  to  be t r e a te d  a l ik e .  T h e re fo re , even though 

th e  Corpus J u r i s  does n o t d e a l w ith  th e  problem o f th e  om itted  case  by 

e x p l i c i t ly  r e f e r r in g  to  e q u ity , i t s  s o lu tio n  to  th e  problem im p l ic i t ly  

draws upon one o f  th e  fundam ental concepts a s so c ia te d  w ith  eq u ity . I

f in d , however, nc evidence th a t  th e  Roman j u r i s t s  who proposed

reason ing  ad s im i l ia  as a s o lu tio n  n o tic e d  th e  e q u ita b le  im p lic a tio n s  

o f such a p ro c e d u re .138

136D. 1 .3 .12 . Non possun t omnes a r t i c u l i  s in g u la tim  au t le g ib u s . . . ;
sed quum in  a l iq u a  causa s e n te n t ia  eorum m an ifes ta  e s t ,  qu i 
iu r i s d i c t i o n i  p r a e e s t ,  ad s im i l ia  p rocederc  atque i t a  iu s  d ic e re  
debet.

137T0PICA 4 .23  (H.M. Hubbel tra n s . 1949).

13SThe hidden dep ths o f  th e  p ra c t ic e  o f  p roceeding  ad s im i l ia  in  th e  
law suggest th a t  i t  would be w ell fo r  th o se  modern j u r i s t s  who would 
c h e e r fu l ly  abandon p a s t le g a l  p receden ts  ( " th e  dead hand o f  th e  p a s t" )  
in  th e  i n t e r e s t  o f ach iev in g  e q u ita b le  r e s u l t s  to  th in k  th e  q u e s tio n  
through again . The p r a c t ic e  o f  fo llow ing  p reced en ts  may u s e fu l ly  be 
thought o f as more th an  a b lin d  fo llow ing  of p a s t  exam ples, o r  even as 
a method fo r  ach iev in g  c e r t a in ty  and p r e d ic ta b i l i t y  in  law: i t  may be
considered  an e q u ita b le  p ra c t ic e .  The im p era tiv e  to  t r e a t  l ik e  cases 
a l ik e  i s  n o t l im ite d  to  cases occuring  a t  roughly th e  same h i s t o r i c a l  
p o in t in  tim e. The d e c is io n  to  abandon a p receden t should  no t be seen  
as m erely g iv in g  p re fe re n c e  to  eq u ity  o r  ju s t i c e  over s t r i c t  law; i t  
should be seen  as a r e je c t io n  o f th e  claim s o f one a sp ec t o f e q u ity  in  
favor o f th e  p u ta t iv e  c laim s o f ano ther o f  i t s  a sp e c ts .
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The use o f analogy presupposes co n sis ten cy  in  th e  law. 139 More 

p r e c is e ly ,  in  reaso n in g  by analogy a  conclusion  i s  drawn from one 

in s ta n c e  to  an o th er upon th e  assum ption th a t  a g e n e ric  r u le  (o f te n  

c a l le d  a p r in c ip le )  i s  d isc o v e ra b le  which w i l l  cover bo th  cases. The 

search  fo r  such a ru le  became u n iv e rs a l ly  s e lf -c o n sc io u s  in  th e  Middle 

Ages and indeed was one o f  th e  id e n t ify in g  marks o f th e  ju risp ru d en c e  

o f th e  fo u r te e n th  cen tu ry  p o s t-g lo s s a to r s  o f  th e  Roman law. But in  

c l a s s i c a l  Roman law, d e s p ite  th e  t e s t s  we have n o tic e d  demanding th a t  

j u r i s t s  proceed by analogy , and d e s p ite  th e  f a c t  th a t  th e  c o l le c t io n  

o f j u r i s t i c  fragm ents and s t a t u te s  th a t  made up J u s t in ia n 's  Corpus 

J u r is  was p u t to g e th e r  w ith  th e  purpose o f  b rin g in g  coherence and 

co n s is ten cy  to  Roman law (and hence presupposed a th e o ry  c o n s is te n t 

w ith  th e  use o f  an a lo g y ), a t  l e a s t  two te x ts  seem to  deny th a t  le g a l 

in te r p r e ta t io n  by analogy can o r  should  work. One D igest t e x t  ho lds 

th a t  i t  i s  " im possib le  to  a s s ig n  th e  p r in c ip le  o f  every ru le  o f  law 

la id  down by our f o r e f a t h e r s . " 11*0 For t h i s  reaso n , adds th e  nex t t e x t ,  

" th e  reasons o f th e  law la id  down ought n o t to  be in q u ire d  i n t o . 111 <*1 

I f  th e  p r in c ip le s  o r  reasons o f  laws may n o t be in q u ired  in to ,  th e re  

can be no b a s is  fo r  p roceed ing  ad s im i l ia  one i s  l e f t  on ly  w ith  

in t u i t i v e  com parisons. The g r e a te s t  q u es tio n  r a is e d  in  th e  D ig e s t, 

however, in  re sp e c t to  th e  ex te n s io n  o f a r u le  to  an om itted  case  by

139See W.G. Hammond, 2 a  Analogy and th e  R a tio  L e g js , Note G, in  F. 
LIBBER, LEGAL AND POLITICAL HERMENEUTICS 278 (1880).

llt °D. 1 .3 .2 0 . Non omnium, quae a  m aioribus c o n s t i tu ta  s u n t, r a t i o
re d d i p o te s t .

14JD. 1 .3 .21 . E t ideo  r a t io n e s  eorum, quae c o n s ti tu u n tu r ,  in q u i r i  
non o p o r te t . . .
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analogy, i s  no t th e  th e o r e t ic a l  b a s is  o f  such an o p e ra tio n , bu t 

w hether i t  should  be done a t  a l l .  D esp ite  th e  te x ts  quo ted , and 

ano ther a t t r ib u te d  to  P ap in ian  which ho lds th a t  "what has been om itted  

by th e  laws should  n o t be om itted  by th e  co n sc ie n tio u s  ju d g e ," 142 a t  

l e a s t  one te x t  re fu se s  to  perm it such an ex tension : 143

The law only  speaks o f  th e  husband and h is  h e i r .
N othing i s  mentioned w ith  re fe re n c e  to  a f a th e r - in  law and 
h is  su ccesso rs ; and Labeo n o tic e s  t h i s  as having been 
om itted . In  th e se  in s ta n c e s ,  th e re fo re ,  th e  law i s  
d e fe c tiv e , and n o t even a p ra e to r ia n  a c tio n  can be g ran ted .

Most o f  th e  d isc u ss io n s  o f in t e r p r e ta t io n  which have been

p reserv ed  in  th e  Corpus J u r i s  a re  n o t about th e  ex ten sio n  o f  words by

analogy, b u t a re  about w hether th e  words them selves, o r  th e  in te n t io n

and w i l l  o f  th e  l e g i s l a t o r ,  were to  be th e  prim ary concern o f th e

in te r p r e te r .  Hence th e re  i s  a lso  a connec tion  w ith  e q u ity  because , i t

w i l l  be r e c a l le d ,  one o f  th e  d e f in in g  c h a r a c te r i s t ic s  o f  e q u ity  fo r

A r is to t le  la y  in  i t s  a t te n t io n  to  th e  l e g i s l a t o r ’s in te n t  r a th e r  th an

to  h is  words.

In  term s o f  sh ee r numbers o f  t e x t s ,  th e  Corpus J u r i s  favors 

s p i r i t  and in te n t io n  over th e  l e t t e r  o r  th e  word. The fo llow ing  a re  

r e p re s e n ta tiv e  te x ts :

To know th e  s t a tu te s  does n o t mean to  have go t h o ld  o f 
th e  a c tu a l w ords, b u t to  be acqua in ted  w ith  t h e i r  sense  and 
a p p l ic a t io n 1**4

142D. 22 .5 .13 . Verumtamen quod leg ib u s  ommissum e s t ,  non o m itte tu r
re l ig io n e  iu d ic a n tiu m .. .

143D. 2 4 .3 .6 4 .9  De v iro  heredeque e iu s  le x  tantum  lo q u i tu r ,  de
socero  su ssesso rib u sq u e  s o c e r i  n i h i l  in  le g e  scrip tum  e s t ;  e t  hoc 
Labeo q u as i omissum ad n o ta t. In  quibus i g i t u r  casibus lex  d e f i c i t ,  
non e r i t  nec u t i l i s  a c t io  danda.

144D .1 .3 .17 . S c ire  leges non hoc e s t ,  v erba  earum te n e re ,  sed vim ac 
po testa tem .
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S ta tu te s  ought to  be in te rp re te d  in d u lg e n tly  so as to  
p re se rv e  th e  in te n t io n  f v o lu n ta s l . iI*5

There i s  no doubt th a t  he v io la te s  th e  law who, w hile 
obeying i t s  l e t t e r ,  a ttem pts to  d e s tro y  i t s  s p i r i t . . .  We 
o rd er th a t  th i s  s h a l l  apply to  a i l  le g a l  in te r p r e ta t io n s  in  
g enera l. 11,5

This s u p e r io r i ty  o f  in te n t io n  over word, which i s  c h a r a c te r i s t i c  

o f J u s t in ia n ’s Corpus J u r i s . d id  no t so c le a r ly  e x i s t  among th e  

c la s s ic a l  j u r i s t s  o f a few c e n tu r ie s  e a r l i e r ;  t h e i r  op in ion  was more 

evenly d iv id ed  between th e  verba and th e  v o lu n ta s . The id ea  o f  e q u ity  

as in te n tio n  was embraced by th e  a b so lu te  emperors because ius 

s tr ic tu m  su b je c te d  them to  l im ita t io n s .  147 Some passages which 

in d ic a te d  a very  acu te  awareness on th e  p a r t  o f c l a s s i c a l  j u r i s t s  o f 

problems w ith  a r e l ia n c e  on in te n tio n  somehow s lip p e d  by J u s t in ia n 's  

e d ito rs . For example, in  a s e c tio n  o f th e  D igest d e a lin g  w ith  th e  

su b s ta n tiv e  law o f th e  in h e r i ta n c e  o f  f u r n i tu re ,  th e  j u r i s t  C elsus 

pauses to  re p o r t  a d isp u te  th a t  a ro se  between two o th e r  j u r i s t s ,  

Serv ius and Tubero, over what was to  be done in  a case  in  which th e re  

was a d iscrepancy  between one p a r ty 's  claim  about what th e  l e g i s l a t iv e  

in te n tio n  had been in  reg a rd  to  th e  s ta tu to r y  language, and th e  

meaning c f  th a t  language as e s ta b l is h e d  by custom o r usage. lft* This i s

lfc5D. 1. 3 .18. B enignius leges in te rp re ta n d a e  su n t, quo v o lu n tas  earum 
conservatu r.

lt>6C. 1. 14. 5. Non dubium e s t  in  legem com m ittere eum, qu i verba le g is  
amplexus c o n tra  le g is  n i t i t u r  v o le n ta te m .. .  Quod ad omnes etiam  legum 
in te r p r e ta t io n e s , tam v e te re s  quam n o v e lla s , t r a h i  g e n e r a l i t e r  
im perim us.. .

1<t7See S c h i l le r ,  Roman I n t e r u r e t a t i o . s u p ra , a t  58-60.

11,8D. 33. 10. 7
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a fa s c in a tin g  d isp u te  because i t  appears to  a n t ic ip a te  a  rece n t debate 

among p h ilo so p h e rs  o f  language (W ittg e n s te in  and o th e rs )  over th e  

p o s s i b i l i ty  o f  a p r iv a te  language. Serv ius and Tubero agreed th a t  

language was an in stru m en t fo r  th e  conveyance o f  th o u g h t, but p a rte d  

company over what might be concluded from th i s .  Tubero concluded th a t  

i t  meant th a t  a word could  mean any th ing  i t s  u s e r  wanted i t  to  mean, 

bu t S erv ius h e ld  th a t  i f  words were to  convey th e  in tended  message, 

w e ll-e s ta b lis h e d  usage must be follow ed. T h e re fo re , Serv ius 

contended, in  in te r p r e t in g  te x ts  one was r e s t r i c t e d  to  th e  meaning 

common usage gave to  words, and should  n o t s p e c u la te  about what th e  

w r i te r  meant to  say. C elsus, th e  j u r i s t  who re p o rte d  th i s  d isp u te , 

s id ed  w ith  S erv ius and added th a t  nobody cou ld  be h e ld  to  say th a t  fo r  

which he d id  n o t use  th e  r ig h t  word. One who took  th e  p o s itio n  of 

S erv ius and C elsus reg a rd in g  th e  claim s o f  custom and usage in  

e s ta b l is h in g  th e  in t e r p r e ta t io n  to  be g iven  to  a word d id  no t the reb y  

conclude th a t  a l l  problem s o f in t e r p r e ta t io n  could  be re so lv e r  by 

r e s o r t  to  custom and usage. C elsus h im se lf  adm itted  th e  p o s s ib i l i ty  

th a t  a word might be ambiguous; when th i s  o ccu rred , " th a t  sense i s  to  

be p re fe r re d  which avoids an a b su rd ity , e s p e c ia l ly  when by th i s  method 

th e  in te n t io n  o f  th e  s t a t u t e  i s  a lso  s e c u re d .1,149

In  a d d itio n  to  te x ts  which made i t  c le a r  th a t  j u r i s t i c  op in ion  

had once been d iv id ed  on th e  q u e s tio n  o f  iu s  s tr ic tu m  and e q u ity , a 

few te x ts  were in c lu d ed  which unambiguously p r e f e r  a l i t e r a l  read in g

lft9D .1 .3 .19 . The Corpus J u r is  p rov ides  no a d d i t io n a l  g u id e lin e s  fo r  
th e  tre a tm e n t o f  s ta tu to r y  am b ig u ities . For a much more ex ten siv e  
tre a tm e n t o f th e  problem o f am biguity  by Roman rh e to r ic ia n s  see 
CICERO, DE INVENTIONEM BK. I I ,  S ect. 116-120; QUITILIAN, INSTITUTIO 
0RAT0RIA, BK. V II, CH. IX.
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o f  th e  law to  th e  demands o f  eq u ity . For example, a te x t  a t t r ib u te d  

to  U lpian ho lds th a t  a  law im posing l im ita t io n s  on th e  r ig h t  o f  a 

woman se p a ra te d  from h e r  husband to  a l ie n a te  h e r  p ro p e rty  " i s  to  a 

c e r ta in  e x te n t a h a rd sh ip , b u t i t  i s  th e  w r i t te n  la w ." 150

The te n s io n  in  re p u b lic a n  and im p eria l ju r i d i c a l  thought about 

in te r p r e ta t io n  was c a s t  p r im a r ily  in  term s o f  word and in te n t io n ,  bu t 

th e re  i s  ev idence in  th e  Corpus J u r i s  fo r  one o th e r  im portan t l in e  o f 

d isagreem ent about what th e  r e la t io n s h ip  between law and eq u ity  was, 

and what th e  p r a c t i c a l  consequences o f  th a t  r e la t io n s h ip  should  be.

The very  f i r s t  passage o f  th e  D igest i s  tak en  from th e  I n s t i t u te s  o f 

U lp ian , who in  tu rn  approv ing ly  quoted C e lsu s 's  d e f in i t io n  o f  law:

"law i s  th e  a r t  o f  goodness and f a i r n e s s .1,151 The L a tin  word here  

rendered  as " f a i r n e s s "  was a e a u i . which could  a lso  be t r a n s la te d  as 

" th e  e q u i ta b le ." T his became a very  im portan t t e x t  fo r  c e r ta in  Homan 

and canon law yers in  th e  Middle Ages. Some m edieval j u r i s t s  took i t  

to  mean th a t  th e  law as w r i t te n  in  J u s t in ia n ’s com pila tion  a lre ad y  

con ta in ed  e q u ity , and th e re fo re  th e re  was no need to  look o u ts id e  th e  

t e x t  o f  th e  law fo r  a su p e r io r ,  e x te rn a l eq u ity . In  a s im ila r  v e in  

c e r t a in  E n g lish  common law yers in  an a t ta c k  on th e  e q u ity  ju r i s d i c t i o n  

o f  th e  C hance llo r in  th e  e a r ly  s ix te e n th  cen tu ry , argued th a t  th e  

common law i t s e l f  f u l l y  con ta in ed  e q u ity  and f a irn e s s  so th a t  no 

r e s o r t  to  th e  c h a n c e llo r ’ s e q u ity  was n ecessary . 152

15°D.4 0 .9 .1 2 .1 . Quod quidem perquam durum s e t ,  sed i t a  lex  s c r ip ta  
e s t .

151D. 1. 1 .1 . [ I ]u s  e s t  a rs  bon i e t  aequi.

1S2There i s  no d i r e c t  ev idence th a t  th e  common lawyers took  th i s  
argument from Roman law although  some o f them alm ost c e r ta in ly  had 
been exposed to  Roman sou rces.
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O ther m edieval j u r i s t s  go t a  very  d i f f e r e n t  message from th i s  

te x t .  For them, to  say th a t  th e  law was th e  a r t  o f  th e  good and th e  

f a i r  was to  imply th a t  a t e x t  which was p u ta t iv e ly  law was n o t r e a l ly  

law u n le ss  i t  conformed w ith  eq u ity . E qu ity  fo r  them was something 

th a t  s to o d  above and a p a r t from law and co n ta in ed  c r i t e r i a  fo r  law’s 

v a l id a tio n . This second group o f j u r i s t s  tended  to  read  th e  Celsus 

d e f in i t io n  o f  law in  connection  w ith  an o th e r passage in  th e  D ig e s t, 

tak en  from th e  work o f  th e  j u r i s t  P au l, which s a id  th a t  th e  term  "law" 

(iu s ') was used in  se v e ra l senses: when i t  i s  used to  mean th e  f a i r  

and th e  good, i t  means n a tu ra l  la w .153

I t  i s  hard  to  judge what th e  j u r i s t s  o f  J u s t in ia n 's  tim e made o f 

th e se  l a s t  two te x ts .  Aside from t h e i r  placem ent a t  th e  beginn ing  o f 

th e  D igest n o th in g  i s  made o f them. I  have found no example in  th e  

Corpus J u r i s  where th e  w r it te n  law was s e t  a s id e  o r m odified  on th e  

ground th a t  i t s  l i t e r a l  a p p lic a tio n  would r e s u l t  in  h ard sh ip  o r 

u n fa irn e ss . This was no t uncommonly done in  bo th  m edieval Roman and 

E n g lish  law. In  th e  Corpus J u r is  l i t e r a l  requ irem ents o f  laws may be 

avoided on th e  b a s is  o f  l e g i s la t iv e  in te n t  b u t no t on th e  b a s is  o f  

f a i r n e s s .154

153D .1 .1 .1 1 . Iu s  p lu r ib u s  modis d ic i tu r :  uno modo, cum id  quod
semper aequum ac bonum e s t  iu s  d i c i t u r ,  u t  e s t  iu s  n a tu ra le .

154See t e x t  above a t  Footnote No. 150.
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IV

In  every le g a l  system , both, p a s t  and p re s e n t ,  th e re  i s  a 

te n s io n —even a c o n f l i c t—between iu s  s tr ic tu m  and e q u ity , i f  th e  

l a t t e r  term i s  understood  to  in c lu d e  such id e as  as ju s t i c e ,  f a i rn e s s ,  

and th e  s p i r i t  o r  in te n t io n  o f th e  law. The te n s io n  w i l l  l ik e ly  be 

inescap ab le  u n le ss  agreement can be had to  abandon one o r th e  o th e r  o f  

th e  s e ts  o f ends a s s o c ia te d  w ith  law and e q u ity . But th e  framework in  

which th e  debate  a r i s in g  from th i s  te n s io n  has been conducted has no t 

been unavoidable; i t  has been h i s to r i c a l l y  co n d itio n ed , and i t  i s  

p o s s ib le  to  t r a c e  l in e s  o f in flu en ce . In  ou r d isc u ss io n  o f m edieval 

and e a r ly  modern th e o r ie s  o f  le g i s la t io n  and in te r p r e ta t io n  we w i l l  be 

concerned w ith  th o se  l in e s  o f in flu en ce .
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CHAPTER TWO

THE MEDIEVAL REVIVAL OF ROMAN LAW

56

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

A fte r  th e  f a l l  o f  th e  W estern Roman Empire and th e  pow erful 

s o c ia l  d is tu rb a n c e s  o f  th e  seven th  cen tu ry , th e  c o d i f ic a t io n  o f  

J u s t in ia n  was soon n o t w idely  understood , and Roman law as a  system

f e l l  in to  d isu se  in  W estern Europe. 1 This i s  n o t to  say  th a t  Roman law

had no im pact on le g a l  p r a c t ic e  o r  th a t  le a rn in g  in  Roman law. e n t i r e ly

ceased. When Germanic kingdoms were e s ta b l is h e d  in  th e  W estern

p rov inces o f  Europe, th e  Roman p o p u la tio n  was allow ed to  co n tin u e  to  

l iv e  under Roman law , w h ile  th e  Germanic p o p u la tio n  l iv e d  under 

Germanic law. 2 The in te rc o u rs e  between th e  two p o p u la tio n s  brought 

Roman law and Germanic law face  to  fa c e , w ith  th e  r e s u l t  t h a t  in  p a r ts  

o f I t a l y  and so u th e rn  France Roman law was to  some degree fu sed  w ith  

Germanic le g a l custom s. The p re v a i l in g  le g a l in s t i t u t i o n s  were 

la rg e ly  Germanic, b u t from th e  tim e o f th e  f a l l  o f  th e  w este rn  Roman 

empire u n t i l  th e  n in th  ce n tu ry , v a rio u s  German peop les f e l t  i t  

n ecessa ry  to  p u t t h e i r  lo c a l customs in to  w r itin g  ( leges Barbarorumt 

in  o rd e r to  p ro te c t  them from th e  more s o p h is t ic a te d  Roman law.

S t i l l ,  d e s p ite  t h e i r  o r ig in s  in  a ttem p ts to  p re se rv e  th e  p u r i ty  o f 

Germanic custom ary law, th e  leges Barbarorum show s tro n g  Roman 

in flu en ce . As a r e s u l t  o f  th e  mutual in f lu e n c e  o f  th e  two le g a l  

so u rces , much o f  I t a l y  and France came to  be governed by what sc h o la rs  

b ia se d  in  fav o r o f Roman law have c a l le d  "v u lg a rized "  o r  "b a rb a riz e d "  

Roman law, a lthough  i t  more a c c u ra te ly  could  be c a l le d  Romanized

1See H. D. H a z e ltin e , Roman and Canon Law in  th e  Middle Ages, in  5 
CAMBRIDGE MEDIEVAL HISTORY 717 (1926); E. M eynial, Roman Law, in  THE 
LEGACY OF THE MIDDLE AGES 366 (C. G. Crump & E. F. Jacob ed. 1962); 
H. J. Berman, The O rig in s  o f W estern Legal S c ien ce . 90 HARV. L. REV. 
894 (1977).

2H a z e ltin e , s u p ra . a t  720.
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Germanic law.

N eith e r p h ra se , however, ad equa te ly  suggests th e  t r u e  s t a t e  o f

e a r ly  m edieval European law. I f  Roman law had been in  a s t a t e  o f

confusion  a t  th e  tim e o f  J u s t in ia n 's  c o d if ic a t io n ,  European law,

p a r t i c u la r ly  in  n o rth e rn  I t a l y ,  in  th e  te n th  and e le v e n th  c e n tu r ie s

was in  a s t a t e  o f  chaos. As Ullmann has w r i t t e n :3

Three d i s t i n c t  system s o f s ta tu to r y  enactm ents can be 
c le a r ly  d iscern ed : Roman law, as tra n sm itte d  th rough
J u s t in i a n 's  co m pila tion  and m odified  subsequen tly  by 
a d d i t io n a l  l e g i s la t io n  o f  th e  Emperors; canon law, as 
re p re se n te d  in  th e  v a rio u s  c o l le c t io n s ,  and th i r d ly ,  th e  
Germanic Lombard law. To th e se  must be added th e  numerous 
s t a tu te s  o f  th e  m u n ic ip a l i t ie s  and independent S ta te s ,  
around which c o l le c t io n s  th e re  c lu s te r  many custom ary 
fo rm u la tio n s  o f  law, m ostly  o f  a supplem entary and 
in t e r p r e ta t iv e  n a tu re .

Such a heterogeneous and o f te n  in c o n s is te n t  le g a l o rd e r  p re sen te d

alm ost in su p e ra b le  problem s reg a rd in g  th e  s e le c t io n  o f  th e  ru le  o f law

a p p ro p ria te  to  th e  c o n c re te  case . By th e  end o f th e  e le v e n th  cen tu ry

i t  had become c le a r  th a t  what was needed was a sy s tem a tic  fo rm u la tio n

o f th e  b a s ic  p r in c ip le s  o f  th e  le g a l o rd e r. The means to  t h i s  end

were found in  th e  r e v iv a l  o f  th e  s tudy  o f  Roman law.

The s to ry ,  rep e a te d  even by Gibbon, th a t  th e  m edieval r e v iv a l  o f

Roman le g a l s c h o la rs h ip  o r ig in a te d  w ith  th e  a c c id e n ta l d isco v ery  o f a

m anuscrip t o f  J u s t i n i a n 's  D igest in  1135 i s  now d ism issed  as pure

myth. u From th e  f i f t h  th rough  th e  te n th  c e n tu r ie s  th e  s tu d y  o f  Roman

law never e n t i r e ly  ceased , a lthough  fo r  much o f th a t  p e r io d  i t  was no t

regarded  as a s c ie n c e  in  i t s  own r ig h t .  There i s  no convincing

3W. ULLMANN, THE MEDIEVAL IDEA OF LAW 71 (1969).

*H. R ash d a ll, The M edieval U n iv e r s i t ie s , in  5 CAMBRIDGE MEDIEVAL 
HISTORY 577 (1926).
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evidence o f  o rg an ized  law schools in  th e  e a r ly  Middle A ges;3 in s te a d , 

some rudim ents o f  law were ta u g h t in  th e  schools o f  th e  l i b e r a l  a r t s  

as p a r t  o f  th e  Trivium  (grammar, r h e to r ic ,  and d ia le c t ic ) .®  R ashdall 

t e l l s  us th a t  r h e to r i c  was d iv id ed  in to  th re e  b ranches, 

"d em o n s tra tiv e ,"  " d e l ib e r a t iv e ,"  and " ju d ic ia l ."  Legal in s t ru c t io n  

was a lso  c lo s e ly  a s s o c ia te d  w ith  grammar because L a tin , th e  language 

o f  Roman law, was ceasin g  to  be a v ern acu la r.

The Church from th e  e ig h th  cen tu ry  a lso  ac ted  as a  t r a n s m it te r  o f 

th e  Roman le g a l  t r a d i t i o n .  Roman le g a l l i t e r a t u r e ,  a f t e r  th e  f a l l  o f 

th e  Empire in  th e  West, was lim ite d  to  th e  g lo sse s  and epitom es made 

by monks and e c c le s ia s t ic s  from su rv iv in g  j u r i s t i c  fragm ents. 7 Perhaps 

as im portan t as th e  p re s e rv a t io n  o f fragm ents o f Roman le g a l 

l i t e r a t u r e ,  though , was th e  f a c t  th a t  th e  Papacy found th e  im p eria l 

id e a  in  Roman p o l i t i c a l  and le g a l  thought congen ia l. 8 By th e  te n th  

cen tu ry  th e  rev iv e d  Empire a lso  recognized th e  id e o lo g ic a l  p o te n t ia l  

o f  Roman law as a le g it im a tin g  device. 9 C a lis se  has cau tio n ed  u s , 

however, a g a in s t  conclud ing  th a t  th e  m edieval re n a issa n c e  o f Roman 

le g a l  s tu d ie s  was th e  r e s u l t  o f  th e  in t e r e s t  and in f lu e n c e  o f  e i th e r  

th e  Papacy o r  th e  re c o n s tru c te d  Empire. 10 In s te a d , th e  m ajor im pulse

5See P. VINOGRADOFF, ROMAN LAW IN MEDIEVAL EUROPE 27 (1909).

sThere i s  some d if fe re n c e  among th e  a u th o r i t ie s  about which branch o f 
th e  Trivium  encompassed th e  teach in g  o f law. C a lis s e , H a z e ltin e , and 
V inogradoff, a l l  j u r i s t s ,  say  d ia le c t ic ,  w hile  R ash d a ll, an ex p e rt on 
m edieval e d u c a tio n , ho lds fo r  rh e to r ic .

7See H a z e ltin e , s u p ra , a t  732, and V inogradoff, su p ra , a t  29.

9See W. ULLMANN, LAW AND POLITICS IN THE MIDDLE AGES 70-74 (1975).

9See id . a t  75.

10C. C a l is s e ,  I t a l y  D uring th e  Renascence, in  I THE CONTINENTAL LEGAL
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seems to  have been th e  com bination o f  th e  in c re a se d  p ro sp e r ity  and 

urban  r e v iv a l  o f  n o rth e rn  I t a l y  w ith  th e  d iso rd e re d  s t a t e  o f le g a l 

th e o ry  and p r a c t ic e  in  th a t  reg ion . 11

The s e r io u s  academic study  o f  law demanded by th e se  co n d itio n s  

was f i r s t  ach ieved  in  Lombard, no t Roman, law. Schools o f  Lombard law 

were e s ta b l is h e d  in  M ilan, Mantua, Verona, and Pavia. 12 Of th e se , th e  

g r e a te s t  was a t  Pavia . There th e  in te r p r e ta t io n  o f  Lombard law 

proceeded by means o f  q u e s tio n s , g lo s se s , and p a r a l l e l  p a s sa g e s .12 

Indeed , th e  method which l a t e r  gave fame to  Bologna was a lread y  in  u se  

a t  P av ia  in  a  p r im it iv e  form. 1U P a v ia 's  em phasis e v en tu a lly  s h if te d  

from Lombard law to  Roman law. In  an account o f  th e  sc h o o l's  h is to r y ,  

w r i t te n  in  about 1050, j u r i s t s  th e re  a re  d iv id e d  in to  the a n t io u i . who 

had devoted them selves to  th e  study  o f Lombard law, and th e  m odem i. 

who were in te r e s te d  in  Roman law as a means o f  im proving Lombard 

la w .15

The s h i f t  in  i n t e r e s t  from Lombard to  Roman law a t  Pavia 

corresponded to  th e  r o le  th a t  Roman law was coming to  p lay  in  p r a c t ic e  

in  n o rth e rn  I t a ly .  A fte r  th e  f a l l  o f th e  Roman Em pire, when r u le r s  

le g is la te d  th e y  tended  to  confine them selves to  s p e c if ic  su b je c ts .

HISTORY SERIES 120 (1912).

X1W. ULLMANN, THE MEDIEVAL IDEA OF LAW 71 £ t  s e a .

12H a z e ltin e , s u p ra , a t  732.

13VINOGRADOFF, s u p ra , a t  38. 

lfcC a lis s e ,  s u p ra . a t  129.

15C a lis s e ,  I t a l y  During th e  Middle Ages, in  1 THE CONTINENTAL LEGAL 
HISTORY SERIES 93 (1912).
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A ll to p ic s  n o t touched by such le g is la t io n  were understood  to  be l e f t  

e i th e r  to  lo c a l  r e g u la t io n  o r to  some p re -e x is t in g  and commonly 

accep ted  body o f  law—to  a  iu s  commune. 1S O r ig in a l ly ,  t h i s  common law 

was Lombard custom fo r  th e  German p o p u la tio n  and Roman law fo r  th e  

Roman p o p u la tio n . L a te r ,  when o r ig in s  were n o t so w e ll remembered, 

bo th  Lombard custom and Roman law competed to  become th i s  common law, 

and th e  canon law o f th e  Church became an a d d i t io n a l  c a n d id a te .17 By 

th e  tim e o f th e  Pavian law schoo l, Roman law was g e n e ra lly  accep ted  as 

th e  g en e ra l law. The trium ph o f  Roman law in  th i s  r o le  must be 

a t t r ib u te d  to  i t s  com parative s o p h is t ic a t io n  and c a p a c ity  fo r  

sy s te m a tiz a tio n . I t s  proponents openly sneered  a t  Lombard law as "a  

mere bundle o f  r u l e s . 18

Throughout th e  Dark Ages Ravenna was th e  prim ary  c e n te r  o f  Roman 

law teach in g . 19 W hile a t  f i r s t  Roman law was ta u g h t as an ad ju n c t o f 

grammar and r h e to r i c ,  a t  Ravenna i t  came to  be ta u g h t as a sc ien c e  in  

i t s  own r ig h t .  O dofredus, a Bolognese j u r i s t  o f  th e  th i r t e e n th  

cen tu ry , w rote th a t  in  about 1084 m anuscrip ts o f J u s t in i a n 's  law were 

t r a n s f e r r e d  from Rome to  R avenna,20 and th a t  th e  success o f  th e  law 

school th e re  was due to  access to  th o se  b o o k s.21

16C a lis s e ,  I t a l y  D uring th e  Renascence, s u p ra , a t  109.

I7See id .

18Id . a t  111.

ls R ash d a ll, The M edieval U n iv e r s i t ie s . supra a t  577.

20See RASHDALL, 1 THE UNIVERSITIES OF EUROPE IN THE MIDDLE AGES 105 
(1936).

21H a z e ltin e , G lo s sa to rs . in  ENCYCLOPEDIA OF THE SOCIAL SCIENCES.
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D esp ite  th e  e a r ly  im portance o f  Pavia  and Ravenna, th e  g re a te s t  

o f th e  m edieval law schoo ls  was e s ta b l is h e d  tow ard th e  end o f  th e  

e lev en th  cen tu ry  a t  Bologna. The Roman ju risp ru d e n c e  t h a t  sp read  over 

a l l  Europe excep t England sp read  la rg e ly  from Bologna. I t  was once 

thought t h a t  th e  re n a issa n c e  o f  Roman law suddenly o r ig in a te d  a t  

Bologna upon th e  a c c id e n ta l  d isco v ery  o f  a m anuscrip t o f  J u s t in ia n 's  

D ig e s t, b u t ,  as we have seen , th e  reawakening o f  i n t e r e s t  in  Roman law 

was g rad u a l and n o t l im ite d  to  Bologna. The Bolognese law school 

adopted f e a tu re s  o f  le g a l  sc ien c e  developed a t  o th e r  s c h o o ls ,22 

p a r t i c u la r ly  th e  method o f g lo s se s  developed a t  Pavia.

There have been s e v e ra l n o t n e c e s s a r i ly  in c o n s is te n t  ex p lan a tio n s  

o f th e  sudden r i s e  o f  th e  Bologna school. The s im p le s t i s  t h a t  th e  

law books o f  J u s t in ia n  were t r a n s f e r r e d  to  Bologna from Ravenna. This 

a c tu a l ly  seems to  have happened. C e r ta in ly  th e  g re a t  schoo l o f th e  

G lo ssa to rs  never could  have developed w ithou t access to  J u s t in i a n 's  

t e x t s ,  because th e  famous g lo s s a to r i a l  method c en te red  upon te x tu a l  

a n a ly s is  and e x p lic a t io n . A nother ex p lan a tio n  a t t r i b u t e s  th e  

emergence o f  Bologna as th e  g re a t  m edieval school o f  law to  th e  genius 

o f i t s  t r a d i t i o n a l  founder, I m e r iu s .  Here again  th e re  appears to  be 

t r u th ;  undoubted ly  th e  success  and fame of I m e r i u s 's  le c tu re s  

i n i t i a l l y  gave Bologna i t s  nam e.23

A ccording to  V inogradoff, th e  Immediate o ccasion  fo r  th e  c re a tio n  

o f th e  Bolognese schoo l was th e  a ttem p t by th e  Countess M atilda  of 

Tuscany to  found a  c e n te r  o f  Roman le g a l  s tu d ie s  to  a s s i s t  th e  papal

22H a z e ltin e , Roman and Canon Law, s u p ra . a t  734.

“ RASHDALL, 1 THE UNIVERSITIES OF EUROPE, su p ra , a t  114.
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s id e  in  th e  s tr a g g le  between Pope Gregory VII and th e  Emperor Henry 

IV .2* P e tru s  C rassus, a j u r i s t  a t  Ravenna, had a tta c k e d  th e  p o s it io n  

o f  Gregory VII and used Roman le g a l sou rces to  defend Henry IV. The 

Countess M atild a , a firm  su p p o rte r o f th e  papacy, i s  s a id  to  have 

founded th e  Bologna law school to  t r a i n  and n u r tu re  Roman j u r i s t s  who 

could  defend th e  pap a l p o s i t io n .25 I t  i s  most u n lik e ly  th a t  M atilda 

founded th e  schoo l in  th e  sense th a t  l a t e r  k ings founded u n iv e r s i t i e s ,  

b u t i t  i s  p o l i t i c a l l y  p la u s ib le  th a t  she would have wished to  

encourage a  sc h o la r  o f  e s ta b lish e d  re p u ta t io n  to  apply  h im se lf to  th e  

pap a l c a u s e .26 In  any ev en t, th e  c h ro n ic le r  Burchard o f U rsperg t e l l s  

us th a t  th e  "dominus Im e r iu s  a t  th e  re q u e s t o f  th e  Countess M atilda  

renewed th e  books o f  th e  law s, which had long been n e g le c te d , and in  

accordance w ith  th e  manner in  which th e y  had been com piled by th e  

Emperor J u s t in ia n  o f  d iv in e  memory, a rranged  them in  d iv is io n s ,  adding 

perchance between th e  l in e s  a  few words h e re  and th e r e .1,27 Any hope 

M atilda  may have had th a t  th e  j u r i s t s  o f  Bologna would support th e  

papacy was f r u s t r a te d .  By th e  beg inn ing  o f  th e  tw e lf th  cen tu ry  th e  

Bolognese j u r i s t s  were s o l id ly  in  th e  im p e ria l camp, and in  1118 

I rn e r iu s  h im se lf  took  a prom inent p a r t  in  th e  e le c t io n  o f th e  

an tipope.

2*VINOGRADOFF, s u p ra , a t  44.

25For d e ta i le d  d isc u ss io n  see  W. ULLMANN, THE GROWTH OF PAPAL 
GOVERNMENT IN THE MIDDLE AGES 276-299 (1965).

26RASHDALL, 1 THE UNIVERSITIES OF EUROPE, s u p ra , a t  116.

2’Quoted in  id .  a t  115.
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THE BOLOGNESE SCHOOL AND ITS METHOD

The school a t  Bologna soon became th e  g r e a te s t  c e n te r  fo r  th e  

s tudy  o f  law in  th e  Middle Ages. In  th e  tw e lf th  and th i r te e n th  

c e n tu r ie s  s tu d en ts  flocked  th e re  from a l l  p a r ts  o f  Europe and l e f t  to  

sp read  th e  Bolognese approach to  le g a l  s tudy  ac ro ss  th e  con tinen t.

A lthough I rn e r iu s  has been accep ted  by t r a d i t i o n  as th e  founder 

o f  th e  Bolognese sch o o l, he was no t th e  f i r s t  j u r i s t  to  teach  th e re  

no r th e  f i r s t  to  have knowledge o f J u s t in ia n 's  D ig es t. The th i r te e n th  

cen tu ry  j u r i s t  Odofredus says th a t  Pepo, b e fo re  I m e r iu s ,  began to  

le c tu re  in  th e  laws a t  Bologna, adding however, th a t  "he was a man of 

no name.1128 Pepo i s  a lso  mentioned as a d o c to r o f  laws in  a judgment 

d e liv e re d  in  1076. These two item s com prise th e  sum o f our knowledge 

o f  Pepc. Even reg a rd in g  Im e r iu s  we have very  l i t t l e  in form ation . 

Odofredus says th a t  he was a m aster o f  th e  l i b e r a l  a r t s ,  and th a t  

"when th e  books o f th e  law were brought from Ravenna, he began to  

s tudy  them by h im se lf , and by s tu d y in g  to  te a c h  th e  law s, and he was a 

man o f th e  g re a te s t  renown.1,29 The e x ta n t g lo s se s  a t t r ib u te d  to  

Im e r iu s  have a l i t e r a r y  and gram m atical c h a ra c te r  which lends support 

to  th e  claim s th a t  he o r ig in a l ly  was a  m aster o f  grammar and r h e to r ic ,  

and th a t  th e  le g a l ren a issa n c e  in  which he f ig u re s  so prom inently  

"a ro se  c h ie f ly  ou t o f  a l i t e r a r y  in t e r e s t  in  th e  monuments o f a n c ien t 

ju risp ru d en c e . " 3 0

28P. VINOGRADOFF, ROMAN LAW IN MEDIEVAL EUROPE 44-45 (1909).

29Quoted in  H. RASHDALL, 1 THE UNIVERSITIES OF EUROPE IN THE MIDDLE 
AGES 113 (1936).

30H. R ash d a ll, The M edieval U n iv e r s i t ie s , in  6 THE CAMBRIDGE MEDIEVAL 
HISTORY 577 (1929).
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The e a r l i e s t  s c h o la s t ic  fame o f  Bologna was as a school o f 

l i b e r a l  a r t s .  A ll seven l ib e r a l  a r t s  were ta u g h t th e r e ,  bu t grammar 

and r h e to r ic  were emphasized. In  I t a l y ,  in  c o n tra s t  to  common 

e c c le s i a s t i c a l  p r a c t ic e  n o rth  o f  th e  A lps, grammar and r h e to r ic  were 

s tu d ie d  as a id s  to  th e  a n a ly s is  and com position o f  le g a l  documents 

r a th e r  th an  p r im a r ily  as p re lim in a r ie s  to  th e  s tudy  o f  Holy S c rip tu re  

and th e  F a th e rs . I r n e r iu s 's  g re a t c o n tr ib u tio n  to  W estern 

ju r isp ru d e n c e  was h is  a p p lic a tio n  o f  th e  methodology o f  grammar, 

r h e to r i c ,  and d i a l e c t i c  to  th e  s tudy  o f  th e  red isco v e red  books o f 

J u s t in ia n .

M edieval th in k e rs  venera ted  th e  w r it te n  word, p a r t i c u la r ly  

s c r ip tu r a l  and p a t r i s t i c  w ritin g s  b u t a lso  th e  g re a t s e c u la r  w ritin g s  

o f  th e  p a s t , 31 in c lu d in g  th e  works o f  A r is to t le  and th e  te x ts  o f  th e  

Roman law as com piled by J u s tin ia n . I t  has sometimes been a s s e r te d  

th a t  th e  s c h o la s t ic  method, th e  g re a t  instrum en t fo r  th e  advancement 

o f  le a rn in g  in  any d is c ip l in e  in  W estern Europe d u rin g  th e  th i r te e n th  

and fo u r te e n th  c e n tu r ie s ,  presupposed th e  ab so lu te  a u th o r i ty  o f 

c e r t a in  b o o k s .32 But m edieval ph ilo so p h ers  g e n e ra lly  d id  n o t b e lie v e  

th a t  s e c u la r  t e x t s ,  however re sp e c te d , were e i th e r  i n f a l l i b l e  o r 

com plete , even i f  th ey  u su a lly  la id  down c o r re c t  p r in c ip le s  and 

norm ally  were c o n s i s te n t .33

31See K a rr is ,  P h ilo sophy , in  THE LEGACY OF THE MIDDLE AGES 228 (Crump 
& Jacob eds. 1962).

32S ee. £ .g . , H. Berman, The O rig ins o f  W estern Legal S c ien ce . 90 HARV. 
L. REV. 894, 908 (1977).

3 3See S. Ebbeson, A ncient S c h o la s tic  Logic as th e  Source a f  Medieval 
S c h o la s t ic  L og ic , in  THE CAMBRIDGE HISTORY OF LATER MEDIEVAL 
PHILOSOPHY 101 (1981).
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S t i l l ,  th e  Bolognese j u r i s t s  came to  see  th e  law books o f 

J u s t in ia n  as th e  sources o f  a u th o r i ty  from which a l l  le g a l reason ing  

must proceed. They came to  t h i s  u n d erstand ing  d u ring  th e  tim e o f 

I rn e r iu s .  T h e ir i n i t i a l  im pulses may have been l i t e r a r y  r a th e r  than  

j u r i s t i c ,  as R ashdall a rg u ed , 3k b u t even t h e i r  e a r ly  gram m atical and 

l i t e r a r y  lab o rs  to  r e c o n s tru c t  and f ix  th e  t e x t  o f  J u s t in ia n 's  

c o d if ic a t io n  were fu e le d  by th e  assum ption th a t  th e  c o d if ic a t io n  in  

i t s  e n t i r e ty  was s t i l l  v a l id  law in  m edieval I t a l y ,  as i f  i t  had never 

ceased to  be in  fo rce . In  a d d i tio n  to  assuming th e  co n tin u in g  le g a l 

fo rce  o f  J u s t in ia n 's  t e x t s ,  I r n e r iu s  and h is  fo llo w ers  began t h e i r  

study o f  th e  te x ts  w ith  th e  assum ption th a t  th ey  formed a Corpus 

J u r i s —a com plete, s e lf - c o n ta in e d ,  and in t e r n a l ly  c o n s is te n t  body o f 

law. 35 The g lo s s a to rs  made t h i s  second s e t  o f  assum ptions in  p a r t  

because, as s e v e ra l s c h o la rs  have rem arked ,36 th ey  took  on f a i t h  

J u s t in ia n 's  claim  th a t  th e  D ig est con ta ined  no c o n tra d ic t io n s  th a t  

could n o t be r e s o lv e d .37 Given th e  e a s i ly  d is c e rn ib le  in c o n s is te n c ie s  

in  th e  D ig e s t, however, one may wonder why J u s t in ia n 's  claim  was 

accepted  so re a d i ly .  The answer seems to  be  th a t  m edieval th in k e rs  

saw t h e i r  ta s k  to  be th a t  o f  r e c o n c i l i a t io n  and s y n th e s i s .3* F a ilu re

3'‘R ash d a ll, J k s  M edieval U n iv e r s i t ie s , su p ra , a t  577.

35See H a z e ltin e , G lo s s a to rs . in  THE ENCYCLOPEDIA OF THE SOCIAL 
SCIENCES 680, and M eynial, Roman Law, in  THE LEGACY OF THE MIDDLE 
AGES, s u p ra , a t  368.

36Sse, £ . g . , STEIN, REGULAE IURIS 131 (1966).

37C0NSTITUTI0 TANTA, a t  S e c tio n  15.

38See H a r r is ,  s u p ra , a t  228.
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to  a r r iv e  a t  a  s a t i s f a c to r y  s y n th e s is  o f  a p p a re n tly  c o n tra d ic to ry  

t e x ts  was a t t r ib u te d  to  c o rru p tio n  o f  m an's i n t e l l e c t  and no t to  

problem s w ith  sac red  te x ts  them selves. 33 I t  i s  q u i te  c le a r  th a t  th e  

Bolognese j u r i s t s  reg ard ed  th e  law books o f J u s t in ia n  as a t  le a s t  

d iv in e ly  in s p ire d , i f  n o t sacred .

The assum ption th a t  th e  books o f  J u s t in ia n  were coheren t and 

c o n s is te n t  made th e  ta s k  o f  th e  g lo s s a to rs  exceed ing ly  d i f f i c u l t .  As 

we have seen , J u s t i n i a n 's  com pilers had throw n to g e th e r  j u r i s t i c  

s ta tem en ts  and l e g i s l a t i v e  enactm ents from over f iv e  hundred years  o f 

Roman h is to r y  which w ere, d e s p ite  th e  c o m p ile r 's  b e s t  e f f o r t s ,  

f re q u e n tly  c o n tra d ic to ry . Even a t  b e s t ,  th e  c o n te x ts —h i s to r i c a l ,  

p o l i t i c a l ,  and t e x tu a l—in  which such s ta tem en ts  and enactm ents 

o r ig in a l ly  were made had been lo s t .  Given t h e i r  assum ptions, th e  

g lo s s a to r s  were faced  w ith  th e  fo rb id d in g  ta s k  o f  c re a t in g  a s t r u c tu re  

o f  o rd e r  in  a v a s t ,  in c o n s is te n t  body o f ru le s  which was h i s to r i c a l l y  

d iv o rced  from t h e i r  own s o c ia l  and j u r i d i c a l  experience.

The method chosen to  accom plish t h i s  ta s k  o f  harm on iza tion—th e  

g lo s s —gave th e  Bolognese school o f  j u r i s t s  i t s  name. 40 The term

33Id . a t  229.

40Savigny, in  h is  g re a t  m ulti-volum e work on th e  g lo s s a to r s ,  says th a t  
th e  on ly  t r u e  g lo sse s  o r ig in a te d  a t  Bologna. 3 GESCHICHTE DES 
ROMISCHEN RECHTS IM MITTELALTER 564 (1834). T h is , we have seen , i s  
n o t s t r i c t l y  a cc u ra te . G losses were w r i t te n  from th e  tim e o f 
J u s t in ia n  u n t i l  th e  Bolognese school a ro s e , even i f  th e y  were 
p r im a r i ly  gram m atical ( i . e . ,  concerned w ith  synonyms, etym olog ies, 
c o n s tru c t io n , e tc . ) and n o t j u r i s t i c  in  n a tu re . S ee . H. Kantorow icz, 
Note on th e  Development o f  th e  G loss to  th e  J u s t in ia n  and th e  Canon 
Law, in  B. SMALLEY, THE STUDY OF THE BIBLE IN THE MIDDLE AGES 53 
(1952). But Savigny i s  c e r ta in ly  c o r re c t  in  say in g  th a t  no o th e r  law 
schoo l in  I t a l y  o r  F rance l e f t  such t r a c e s  o f  th e  u se  o f  th e  
g lo s s a to r i a l  method.
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"g lo ss"  i s  nowadays in d isc r im in a te ly  ap p lied  to  s e v e ra l  d i s t i n c t  types 

o f  j u r i s t i c  a c t i v i t y  a t  Bologna d u ring  th e  tw e lf th  and th i r te e n th  

c e n tu r ie s ,  rang ing  from th e  g iv in g  o f  synonyms o r  ex p lan a tio n s  o f 

s in g le  words (w r i t te n  above th e  words to  be ex p la in ed , between th e  

l in e s )  to  f u l l  t r e a t i s e s .  The s tan d a rd  account o f  th e  g lo s s a to r i a l  

method o f ju r isp ru d e n c e  rims back to  th e  work o f  Savigny in  th e  e a r ly  

n in e te e n th  cen tu ry . ul According to  t h i s  accoun t, th e  e a r l i e s t  e f f o r t s  

o f th e  Bolognese g lo s s a to rs  were p r im a r ily  gram m atical and 

le x ic o g ra p h ic a l,  aimed a t  an acc u ra te  r e s to r a t io n  o f  th e  J u s t in ia n  

t e x t .  At f i r s t  th e  g lo sse s  were sh o r t  in te r p r e ta t io n s  o f  s in g le  

w ords, w r i t te n  between th e  l in e s . ~2 E v en tu a lly , as tim e passed  and 

space was used up , th e  g lo sses  sp read  in to  th e  m argins o f  th e  

m anuscrip ts . Many o f th e  e a r l i e r  m arginal g lo s se s  were concerned w ith  

id e n t ify in g  p a r a l l e l  o r  c o n f l ic t in g  passes ( s im i l ia  and c o n t r a r ia ) 

e lsew here in  th e  Corpus J u r is  and seek ing  to  re c o n c ile  any apparen t 

c o n t r a d ic t io n s .1*3 Long columns o f s im i l ia  and c o n t r a r ia  cover th e  

m argins o f  m edieval m anuscrip ts o f th e  Corpus J u r i s  by th e  thousand. 41*

<*1The a u th o r i t i e s  on th e  Bolognese school p ro v id e  alm ost no evidence 
fo r  th e  h i s t o r i c a l  p ro g re ss io n  o f th e  g lo ss  from sim ple gram m atical 
and lexocograph ic  concerns to  more complex ju r i s p r u d e n t ia l  concerns. 
The g lo s se s  a re  alm ost u n iv e rs a l ly  undated , and under th e  sjglum  o f 
I r n e r iu s ,  th e  t r a d i t i o n a l  founder o f th e  Bogolonese sch o o l, one may 
f in d  g lo s se s  ran g in g  from th e  sim ple p ro v is io n  o f  synonyms to  s h o r t  
j u r i s t i c  summulae.

**2See H a z e ltin e , G lo s sa to rs . su p ra , a t  680 
K antorow icz, N o te , su p ra , a t  53.

kSH. KANTOROWICZ, STUDIES IN THE GLOSSATORS OF THE ROMAN LAW 74 
(1938).

*‘ C. CALISSE, HISTORY OF ITALIAN LAW, 1 CONTINENTAL LEGAL HISTORY 
SERIES 138 (1912).
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Soon th e  g lo ss  developed in to  a genuine commentary which took se v e ra l 

d i s t i n c t  l i t e r a r y  forms: th e  summary (summa'l. th e  p u t t in g  o f 

i l l u s t r a t i v e  cases (c a s i l , th e  deduction  o f  a g e n e ra l maxim 

f b ro ca rd u s l , and th e  d isc u ss io n  o f co n cre te  le g a l  problem s 

(a u a e s tio n e s l . 45

The g lo s s a to r s  w rote fo r  a sm all, s e le c t  p u b lic  who knew th e  

Corpus J u r i s  alm ost by h e a r t:  they  r e f e r r e d  to  p a r a l l e l  passages no t 

by ch ap te r  and v e rse  b u t by th e  f i r s t  few words o f th e  s e c tio n  o f  th e  

book in  which th e  t e x t  was found. **6 Such d e ta i le d  knowledge o f th e  

Corpus J u r i s  cou ld  be s a fe ly  assumed because o f  th e  scope and n a tu re  

o f  th e  program o f c i v i l  law study in  th e  m edieval u n iv e r s i t ie s .  

A lthough, u n lik e  s tu d e n ts  o f  theo logy  and m edicine, s tu d e n ts  o f law 

were n o t re q u ire d  to  ho ld  th e  M aste r 's  degree in  A rts  b e fo re  begin n i ng 

t h e i r  s tu d y  o f th e  "h ig h e r f a c u l ty ,"  th ey  ty p ic a l ly  began th e i r  

u n iv e rs i ty  s tu d y  w ith  th e  course in  th e  A rts ( A r i s to t l e  and 

p h ilo sophy). U7 Admission to  th e  d o c to ra te  in  c i v i l  law re q u ire d  e ig h t 

y ea rs  o f  form al le g a l  s t u d y . A t  Bologna th e re  w ere th r e e  le c tu re  

p e rio d s  p e r  day: one la s t in g  about two hours in  th e  m orning, a second 

la s t in g  two hours in  th e  e a r ly  a fte rn o o n , and a s h o r t  le c tu r e  o f  on ly  

an hour and a h a l f  l a t e r  in  th e  a f te rn o o n .1,9 The le g a l  le c tu re s  a t  

B ologna--indeed  a l l  le g a l  s tu d ie s  th e r e —were s o le ly  concerned w ith

^5Jd. a t  73.

fc6R ash d a ll, The M edieval U n iv e r s i t ie s , su p ra , a t  572. 

“ ’RASHDALL, I THE UNIVERSITIES OF EUROPE, s u p ra , a t  220. 

“®Id. a t  216-217. 

ft9Id .
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th e  m astery , in t e r p r e ta t io n ,  and harm onization  o f  th e  te x ts  o f

J u s t in ia n .  One may g e t a sense  o f  th i s  from a d e s c r ip t io n , a sc rib e d

by Savigny to  O dofredus, a t h i r d  g en era tio n  Bolognese j u r i s t ,  o f a

course o f  le c tu r e s  a t  B ologna:50

F i r s t ,  I  s h a l l  g iv e  you summaries o f  each t i t l e  b efo re  I 
p roceed  to  th e  te x t ;  secondly  I s h a l l  g ive  you as c le a r  and 
e x p l i c i t  a s ta tem en t as I can o f th e  p u rp o rt o f  each law 
(legunj) t h i r d ly ,  I s h a l l  read  th e  t e x t  w ith  a view to  
c o r re c t in g  i t ;  fo u r th ly , I s h a l l  b r i e f ly  re p e a t th e  con ten ts  
o f  th e  law; f i f t h l y ,  I s h a l l  so lve  apparen t c o n tra d ic tio n s  
( c o n t r a r ia -) . adding any g en era l p r in c ip le s  o f  law ( to  be 
e x tra c te d  from th e  p a ssa g e ), commonly c a l le d  b ro c a rd ic a . and 
any d i s t i n c t io n s  o r  s u b tle  o r u se fu l problems f q u aes tio n es t 
a r i s in g  ou t o f  th e  law, w ith  th e i r  s o lu t io n s ,  as f a r  as th e  
D ivine P rov idence s h a l l  enable me. And i f  any law s h a l l  
seem d e se rv in g , by reason  o f  i t s  c e le b r i ty  o r d i f f i c u l ty ,  o f  
a r e p e t i t i o n ,  I  s h a l l  re s e rv e  i t  fo r  an evening r e p e t i t io n .

By u n iv e r s i ty  s t a t u t e ,  th e  te a c h e r  a t  Bologna was re q u ire d  to  read  th e

"g lo sse s"  in  h is  le c tu re s  im m ediately a f t e r  reading th e  t e x t . 51 In

th a t  way th e  g lo s se s  served  an im portan t fu n c tio n  in  le g a l education .

As tim e p assed , th e  scope o f  th e  g lo s s a to r s ' aims broadened.

From a ttem p ts  to  und ers tan d  troublesom e words, to  l in k  r e la te d

p assag es , to  r e c o n c ile  c o n t r a r ia . and to  id e n t i f y  and o rg an ize  th e

lead in g  concep ts  o f  a  T i t l e  o f  th e  D igest o r  Code, they  began to  move

tow ard th e  c o n s tru c t io n  o f  j u r i s t i c  works which would g ive  a com plete

5"SAVIGNY, 3 GESCHICHTE DES ROMISCHEN RECHTS, s u p ra , a t  553. Primo 
enim ro b is  dicam summas cujusque t i t u l i  antequam accedam ad lite ram . 
Secundo ponam bene e t  d i s t i n c te  e t  in  te rm in is  u t  m elius p o te ro  casus 
sing u la riu m  legum. T e r t io  legam lite ra m  c o rr ig e n d i causa. Quarto 
v e rb is  b rev ib u s  casum re ite r a b o .  Quinto solvam c o n t ra r ia ,  g e n e ra lia  
(quae v u lg a r i t e r  nuncupantur b ro ca rd ica )  e t  d is t in c t io n e s  e t  
q u aes tio n es  s u b t i l e s  e t  u t i l e s  cum so lu tio n ib u s  addendo, p ro u t m ihi 
d iv in a  p ro v id e n t ia  m in is t r a b i t .  E t s i  a l iq u a  le x  r e p e t i t io n e  digna 
f u e r i t  r a t io n e  famae v e l  d i f f i c u l t a t i s ,  earn s e ro tin a e  r e p i t io n i  
reservabo .

51RASHDALL, 1 THE UNIVERSITIES OF EUROPE, s u n ra . a t  218.
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and coheren t in te r p r e ta t io n  to  a l l  th e  books o f  J u s t in ia n  as one 

corpus j u r i s —a body o f  law dem onstrated  to  be a  c o n s is te n t and 

in d iv is ib le  whole. To th i s  end th ey  began to  combine th e  s in g le  

g lo sse s  in to  an app ara tu s  which claim ed to  g iv e  a com plete 

in t e r p r e ta t io n  o f  a whole t i t l e  o f th e  D igest o r  Code. The f i r s t  such 

appara tus was c o n s tru c te d  by B ulgarus, a s tu d e n t o f  I rn e r iu s  and one 

o f  th e  fo u r g re a t  j u r i s t s  o f  th e  second g e n e ra tio n  a t  Bologna. 52 By 

th e  beg inn ing  o f  th e  th i r t e e n th  cen tu ry , every  law-book o f J u s t in ia n  

had been p rov ided  w ith  an appara tus a t  Bologna.

There i s  c o n s id e ra b le  irony  in  th e  h is to ry  o f  le g a l s tu d ie s  a t  

Bologna. One o f  th e  prim ary  a t t r a c t io n s  which th e  red isco v ered  Roman 

law h e ld  fo r  m edieval j u r i s t s  lay  in  th e  hope th a t  i t  might p rov ide a 

coheren t common le g a l  a u th o r i ty ,  and th u s  remedy th e  need fo r  lawyers 

to  wade th rough  a fo rb id d in g  m u ltitu d e  o f c o n tra d ic to ry  le g a l 

a u th o r i t i e s .  The j u r i s t i c  a ttem p ts to  in te r p r e t  th e  Roman law, to  

e x p la in  any apparen t in c o n s is te n c ie s  in  i t ,  and to  show i t  to  be an 

o rdered  w hole, produced in s te a d  a r e s u l t  th a t  undermined th e  whole 

j u r i s t i c  e n te rp r is e .  An a s to n ish in g  number o f  g lo s se s  was produced in  

th e  cen tu ry  and a q u a r te r  a f t e r  I rn e r iu s .  S ev era l hundred thousand 

have su rv iv ed  to  t h i s  day. The very  p ro cess  o f  seek in g  to  e s ta b l is h  

th e  coherence o f  th e  le g a l  te x t  produced so v a s t  a ju n g le  o f  

o f te n -c o n tra d ic to ry  g lo s se s  th a t  i t  became v i r t u a l l y  im possib le  fo r  

any man to  f in d  h is  way th rough th e  wood. The id e a l  o f  a s in g le ,  

coheren t code o f law which would so lv e  th e  p e r io d ’ s enormous 

c o n f l ic ts -o f - la w s  problem s thus appeared to  be f r u s t r a te d  by th e  very

52KANT0R0WICZ, STUDIES, supra  a t  69; N ote, sup ra  a t  53-54.
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attem pt to  b r ing i t  in to  o p e ra tio n . This s t a t e  o f  a f f a i r s  was 

exacerbated  by th e  f a c t  th a t  as th e  g lo s s a to r s ' work p ro g ressed , th e  

g lo sse s  on th e  law came to  have, in  p r a c t ic e ,  more w eight w ith  lawyers 

th a n  d id  th e  te x ts  about which th ey  were w r i t te n  (a  phenomenon no t 

e n t i r e ly  unknown to  tw e n tie th  cen tu ry  American c o n s t i tu t io n a l  

ju r isp ru d e n c e ) .
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POLITICAL UNDERPINNINGS OF MEDIEVAL JURISPRUDENCE

The most d is tin g u ish e d  s tu d en ts  o f  th e  p o l i t i c a l  and le g a l 

thought o f  th e  M iddle Ages have in s is te d  th a t  men o f th a t  tim e were 

no t f a m ilia r  w ith  our d iv is io n  o f human a c t i v i t i e s  in to  le g a l ,  

p o l i t i c a l ,  r e l ig io u s ,  m oral, and economic spheres: "C h ris tia n ity -  

se iz e d  th e  whole o f  man.1,53 T heir h o l i s t i c  u n iv e rse  makes i t  

im pera tive  fo r  a s tudy  o f th e  ju risp ru d en c e  o f  m edieval c iv i l i a n s  to  

ta k e  in to  account some o f th e  th e o lo g ic a l and p o l i t i c a l  underpinnings 

o f  th a t  ju r isp ru d e n c e , both in  term s o f  th eo ry  and o f  p ra c t ic e .  This 

i s  p a r t i c u la r ly  t r u e  o f th e  trea tm e n t o f  custom. Moreover, th e  

m edieval r e v iv a l  o f  Roman law took  p la c e  in  th e  co n tex t o f ,  and p layed 

a r o le  in ,  s tru g g le s  fo r  power between pope and em peror, and between 

emperor and lo c a l  governm ental a u th o r i t ie s .

As we have a lre a d y  n o ted , in  th e  s tan d ard  account M atilda , 

M archioness o f  Tuscany, attem pted  to  found a  c e n te r  o f  le g a l s tu d ie s  

to  a c t  on th e  pap a l s id e  in  th e  s tru g g le  between Pope Gregory VII and 

th e  Emperor Henry IV. This s tru g g le  involved  more th an  a f ig h t  fo r  

p o l i t i c a l  power; i t  was a c o n te s t over c o n f l ic t in g  p o l i t i c a l  id eas. 

Gregory VII adhered to  what Ullmann has c a l le d  h ie ro c r a t ic  d o c t r in e .54 

He conceived o f  th e  Church as th e  corpus C h r i s t i . composed o f b o th  lay  

and o rda ined  members o f th e  Church ( i . e .  , a l l  C h r is t ia n  s o c ie ty ) .

53See. e . g . , W. ULLMANN, PRINCIPLES OF GOVERNMENT AND POLITICS IN THE 
MIDDLE AGES 33 (1961). This f a c t  about m edieval thought d id  no t 
p rev en t P ro fe sso r  Ullmann from w r itin g  books which re s p e c t iv e ly  
co n ce n tra te  on what we today would c a l l  th e  " p o l i t i c a l "  o r th e  " le g a l"  
co n ten t o f  th a t  thought.

5“Id . a t  75, 94
THE GROWTH OF PAPAL GOVERNMENT IN THE MIDDLE AGES, 276-279 (1965).
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Over t h i s  so c ie ta s  Christiana th e  Pope claim ed to  ru le  by a u th o r i ty  o f 

P e te r 's  com m ission.55 M edieval p a p a l is ts  a s s e r te d  th a t  th e  pope alone 

was e n t i t l e d  to  demand u n q u a lif ie d  obedience to  h is  decrees. This 

ab so lu te  power, given by God to  th e  pope through P e te r ,  "excepted  no 

C h r is tia n  and no C h r is t i a n 's  a f f a i r s .  " s 6 Governing th e  C h r is tia n  

people a lso  e n ta i le d  su p e rv is io n  o f th o se  who in  f a c t  ru le d  th e  

peo p le , fo r  k ings and emperors were g iven t h e i r  ru le r s h ip  by P e te r , 

whose fu n c tio n  was taken  over by th e  pope. Because P e te r  had 

a u th o r i ty  over kingdoms, so to o  d id  th e  p o p e .5 7

A lo g ic a l  consequence o f  th e  p o p e 's  ru le r s h ip  was th e  power to  

depose k in g s , who were o b lig e d  to  obey church decrees and ru le d  by 

consent o f  th e  Church. On th e  o th e r  hand, th e  pope was o u ts id e  th e  

c o n s tra in ts  o f any e a r th ly  a u th o r i ty  o r t r ib u n a l .  The e n t i r e  

s a c e rd o ta l o rd e r , w hile  s u b je c t  to  papal c o n tro l ,  was e n t i r e ly  f re e  

from lay  c o n tro l ,  in c lu d in g  th a t  o f k ings and emperors. 5* To 

summarize, in  th e  view o f  Gregory V II, th e  s o c ie ta s  C h r i s t i a n a , w hile  

a s p i r i t u a l  body, was a lso  an e a r th ly  s o c ie ty  which th e  pope a lone was 

q u a l i f ie d  to  d i r e c t  and g o v e rn .53

55THE GROWTH OF PAPAL GOVERNMENT, s u p ra , a t  277.

5 6 T - iG.

57I£ . a t  280.

58Id . a t  297.

S3For a d e ta i le d  d isc u ss io n  o f  th e  h ie ro c r a t ic  theme, see  THE GROWTH 
OF PAPAL GOVERNMENT IN THE MIDDLE AGES 276-299 (1965).
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Henry IV, in  c o n t r a s t ,  he ld  th a t  God se p a ra te d  governm ental power 

in to  tem poral and s p i r i t u a l  spheres. This p o s i t io n  denied th e  

fu lln e s s  o f  power a l le g e d  to  in h e re  in  th e  pope by v i r tu e  o f  th e  

P e tr in e  commission. According to  Henry, th e  s o le  head o f  th e  Church 

was C h r is t ,  who appo in ted  Henry emperor. Thus, h is  power as emperor 

came d i r e c t ly  from God w ithout any in term ed iary . Because o f  h is  

d i r e c t  commission, he s tood  on an equal fo o tin g  w ith  th e  pope on th o se  

m a tte rs  e x c lu s iv e ly  w ith in  the  tem poral j u r i s d i c t i o n .60

I f  th e  t r a d i t i o n a l  account i s  t r u e  th a t  th e  M archioness M atilda 

hoped by h e r  sup p o rt o f  le g a l s tu d ie s  a t  Bologna to  develop a cad re  o f 

lawyers who would su p p o rt th e  pope’ s claim s a g a in s t th e  emperor from 

th e  te x ts  o f  th e  Roman law, she must have been g re a t ly  d isap p o in ted  a t  

th e  outcome. N early  a l l  o f  th e  lead in g  c iv i l i a n s  a t  Bologna 

e v e n tu a lly  found them selves in  th e  im p e r ia l is t  camp, and t h i s  cannot 

be a t t r ib u te d  p r im a r ily  to  p o l i t i c a l  co n d itio n s  a t  Bologna. I t  i s  

t r u e  th a t  when Gregory VII excommunicated Henry IV, th e  b ishop o f 

Bologna and th e  lo c a l  count took th e  im p eria l s id e ,  bu t by 1084 th e  

pap a l s id e  c o n tro lle d  th e  c i ty .  61 The d e c is iv e  f a c to r  la y  in  th e  deep 

commitment o f th e  c i v i l i a n s  to  th e  a u th o r i ty  o f  th e  Corpus J u r i s  o f 

J u s t in ia n ,  which suppo rted  an /en  s tro n g e r  claim  o f im p e ria l power 

re g a rd in g  th e  papacy th an  Henry IV o r h is  su ccesso rs  made. When 

C h r is t i a n i ty  became th e  only  law ful r e l ig io n  in  th e  Roman em pire, th e  

im p e ria l concep tion  o f  th e  omnipotence o f th e  s t a t e  over r e l ig io n

6 °Id . a t  344-58.

C1J . K. HYDE, SOCIETY AND POLITICS IN MEDIEVAL ITALY (1973).
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underwent l i t t l e  change: C h r is t ia n  th e o ry  changed in s te a d . 62 The 

Corpus J u r i s  r e f l e c t s  th e se  f a c ts  in  i t s  su p p o rt o f  th e  a b so rp tio n  o f 

th e  Church in  th e  S ta te .

A fte r  th e  f a l l  o f th e  W estern Roman em pire, th e  B yzantine th eo ry  

o f  government was r e je c te d  in  fav o r o f  a new th e o ry  (G elasian ism ) 

which den ied  th e  supremacy o f th e  tem poral power in  th e  s p i r i t u a l  

realm —church and s t a t e  were conceived o f  as co term inous, independent, 

and e q u a l .63 In  p r a c t ic e ,  however, th e  s t a t e  tended  to  merge in to  th e  

church in  G elasian  th e o ry , so th a t  w h ile  in  b o th  B yzantine and 

G elasian  th e o ry  th e re  was b u t one s o c ie ty ,  in  th e  E as t th e  s o c ie ty  was 

a  s t a t e  and in  th e  West a  church. 64 The I n v e s t i tu r e  C ontest between 

Gregory VII and Henry IV r e c a s t  b o th  th e o ry  and p ra c t ic e .  In  p r a c t ic e  

th e  tem poral power had e x e rc ise d  a supremacy in  bo th  tem poral and 

s p i r i t u a l  m a tte rs . Gregory, w h ile  c la im ing  to  uphold th e  G elasian  

p o s i t io n ,  a c tu a l ly  went w e ll beyond i t  in  demanding th e  ab so lu te  

supremacy o f  th e  Church. 65 Henry, on th e  o th e r  hand, sought to  

m ain ta in  th e  p r a c t ic a l  supremacy o f  th e  tem poral pow er.*6

62C.N.S. WOOLF, BARTOLUS OF SASSOFERATO 54 (1913).

63Id. a t  55. J . A. Watt has v ig o ro u s ly  in s i s te d  th a t  i t  i s  a m istake
to  la b e l as "G elasian" on ly  th a t  s t ra n d  o f  though which h e ld  th a t  bo th
powers were independent and supreme in  t h e i r  re s p e c t iv e  spheres;
can o n is ts  a lso  drew on G elas ian  canons in  c o n s tru c tin g  a th e o ry  o f 
p apal supremacy in  bo th  spheres . The Theory o f  Papal Monarchy in  th e  
T h ir te e n th  C en tury . 20 TRADITIO 179, 209 (1964).

61,W00LF, s u o ra . a t  56.

G5Id . a t  59-60.

66Although th e  Roman le g a l  t e x t s  would have supported  a claim  o f 
tem poral so v e re ig n ty , th e  law yers on ly  in f re q u e n tly  made such a claim . 
Id . a t  72. M ars iliu s  and Ockham, nonlaw yers, were unusual in  th e  
e a r ly  fo u r te e n th  cen tu ry  in  a rgu ing  fo r  tem poral so v ere ig n ty . See 
A.S. MCGRADE, THE POLITICAL THOUGHT OF WILLIAM OF OCKHAM 24-25
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The c o n te s t fo r  power between pope and emperor probab ly  would 

have he igh tened  th e  in t e r e s t  o f  th e  g lo s s a to r s  in  th e  Corpus J u r is  

d o c tr in e  o f ru le r s h ip  even i f  th ey  had n o t been a c t iv e ly  s o l ic i t e d ,  as 

th ey  c e r ta in ly  w ere, to  produce arguments from Roman le g a l  a u th o r i t ie s  

in  sup p o rt o f  one s id e  o r th e  o th e r. When th e  g lo s s a to rs  tu rn ed  to  

th e  le g a l  te x ts  fo r  guidance, o r  fo r  ammunition, th ey  d id  no t f in d  a 

n e a t ly  worked o u t, p h ilo so p h ic a lly  coheren t th eo ry  o f  government.

They found a v a r ie ty  o f  term s which r e f e r r e d  to  a sp ec ts  o f  ru le rs h ip . 

The r e la t io n s h ip  o f any one o f  th e se  term s ( e . g . , a u c to r i ta s . 

p o te s ta s . inroerium. i u r i s d i c t i o . g u b e m a tio ) to  th e  o th e r  term s was 

commonly n o t ev id en t from th e  te x ts  in  which they  appeared. The 

c i v i l i a n s '  s tu d ie s  were made even more d i f f i c u l t  by th e  f a c t  th a t  th e  

Corpus J u r i s  f re q u e n tly  d id  n o t speak w ith  one v o ice  on a su b je c t. As 

a r e s u l t ,  m edieval p o l i t i c a l  d isco u rse  was marked by concep tual 

am bivalence67 and c a r e fu l ly  s e le c t iv e  u se  o f  a u th o r i t i e s .  Popes and 

p r in c e s  a l ik e ,  in te r e s te d  in  m a in ta in in g  o r  augmenting th e i r  

c e n tra l iz e d  power, tended  to  f in d  a u th o r i ty  fo r  t h e i r  claim s in  one 

s e t  o f concepts and te x ts .  T h e ir s u b je c ts  tended to  r e ly  on a 

d i f f e r e n t  s e t  in  t h e i r  a ttem p ts  to  pu t l im i ts  on re g a l o r  papal power.

(1974); and A. GEWIRTH ed. , I I  MARSILIUS OF PADUA: THE DEFENSOR PACIS 
132 (1956) fo r  d isc u ss io n s  o f  Ockham and M ars iliu s  on th e  r e la t io n s h ip  
o f  im p eria l to  papal power.

67B. T ierney , Medieval Canon Law and W estern C o n s titu tio n a lism . 52 
CATHOLIC HISTORICAL REV. 1, 13-14 (1966)).

68MEDIEVAL PAPALISM 139 (1949).
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P ro fesso r Ullmann has w r i t t e n 6* th a t  no passage in  the  Corpus

Ju ris , was so much quoted and o v e r - in te rp re te d  as th e  N ovella o f

J u s t in ia n ,  d ire c te d  to  th e  Archbishop and P a tr ia rc h  o f  C o n stan tinop le ,

on th e  p la c e  o f sacerdotium  and imperium in  human a f f a i r s : 63

The sacerdotium  and imperium a re  th e  two g r e a te s t  g i f t s  
which God in  h is  clemency has bestowed upon m orta ls ; th e  
former has re fe re n c e  to  d iv in e  m a tte rs , th e  l a t t e r  p res id es  
over and d ic ta te s  human a f f a i r s ,  and b o th , p roceed ing  from 
th e  same p r in c ip le ,  adorn th e  l i f e  o f mankind; hence no th ing  
should  be such a sou rce  o f ca re  to  th e  emperor as th e  honor 
o f th e  p r ie s t s  who c o n s ta n tly  p ray  to  God fo r  t h e i r  
s a lv a tio n . For i f  th e  p rie s th o o d  i s  everywhere f re e  from
blame, and th e  Empire, f u l l  o f confidence in  God, i s
adm in iste red  e q u ita b ly  and ju d ic io u s ly , g en e ra l good w il l
r e s u l t ,  and w hatever i s  b e n e f ic ia l  w i l l  be bestowed upon th e  
human race.

Not s u rp r is in g ly ,  p a p a l i s t s  and im p e r ia l is ts  in te rp r e te d  th i s  t e x t  to

produce r a d ic a l ly  d i f f e r e n t  conclusions. C iv i lia n s  found in  i t  th e

b a s is  fo r  a s e p a ra tio n  o f  a u th o r i ty  in  th e  C h r is t ia n  w orld in to  two 

sp h eres , sacerdotium  and imperium. each w ith  a head who was supreme in  

h is  own a rea  o f com petence.70 P a p a l is ts  made th i s  a c e n tra l  t e x t  fo r  

th e i r  claim  of pap a l p le n itu d e  o f  power in  bo th  tem poral and s p i r i t u a l  

spheres. Read in  c o n te x t, th e  t e x t  might appear to  be an extrem ely  

weak a u th o r i ty  fo r  th e  pap a l c la im s, bu t a t  l e a s t  i t  was Roman law 

a u th o r i ty  fo r  th e  d iv in e  o r ig in  o f  th e  sacerdo tium . In  th e  Middle

69N0VEL VI, P reface . Maxima quidem in  hominibus su n t dona d e i a 
supem a c o l la ta  d e m e n tia  sacerdotium  e t  imperium, i l l u d  quidam 
d iv in is  m in is tra n s , hoc autem humanis p raes id e n s  ac d ilig e n tia m  
exhibens; ex uno eodemque p r in c ip io  u traq u e  p ro c e d e n tia  humanum 
exoran t vitam . Ideoque n i h i l  s i c  e r i t  studiosum  im p erito rib u s  , s ic u t  
sacerdotum  h o n es ta s , cum u tiq u e  e t  pro i l l i s  semper deo su p p lic en t.
Nam s i  hoc quidem in c u lp a b ile  s i c  undique e t  apud deum f id u c ia  plenum, 
imperium autem r e c te  e t  com petenter exornet tra d ita m  s i b i  rempublicam, 
e r i t  consonan tia  quaedam bona, omne qu icqu id  u t i l e  e s t  numano 
conferens g eneri.

70W. ULLMANN, MEDIEVAL PAPALISM 139-40 (1949).
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Ages, as Ullmann observed , " [n ]o  power could  claim  a u th o r i ty  i f  i t  

could  n o t prove d iv in e  o r ig i n . " 7 x

The pap a l c laim s concern ing  th e  d iv in e  o r ig in  o f  papal supremacy 

were very  la rg e ly  based on S c r ip tu r e ,72 th e  F a th e rs , and canon law, 

b u t any p o te n t ia l  h e lp  from th e  Roman law was welcomed. The canon ist 

p o le m ic is ts  fo r  th e  pap a l p o s i t io n  d id  n o t h e s i t a t e ,  however, to  

re p u d ia te  any Roman law t e x t s ,  such as th e  s e v e ra l e x p l ic i t  

d e c la ra t io n s  th a t  th e  emperor was dominus mundi. which appeared to  

c o n tra d ic t  th e  pap a l claim  o f o le n itu d o  p o te s t a t i s . 73 The prim ary 

im portance o f  Roman Law fo r  th e  p a p a l is ts  lay  n o t in  i t s  p ro v is io n  o f 

a u th o r i ty  fo r  pap a l claim s o f  supremacy bu t in  th e  f a c t  th a t  i t  

co n ta in ed  pow erful to o ls  fo r  analyzing  th e  substan ce  o f  m onarchical 

a u th o r i ty ,  w hether tem poral o r  s p i r i t u a l .

For th e  im p e r ia l i s t s ,  on th e  o th e r  hand, th e re  was a w ealth  o f 

p le a sa n t read in g  in  th e  Corpus J u r i s . Even th e  Novel o f  J u s t in ia n ,  

quoted above, which served  as a u th o r i ty  fo r  papal d iv in e  o r ig in ,  j u s t  

as c l e a r ly  spoke o f  th e  d iv in e  o r ig in  o f  th e  imperium. M oreover, th a t  

very  Novel was, in  i t s  e n t i r e ty ,  a s e t  o f  perem ptory commands by 

J u s t in ia n ,  la y in g  down th e  law to  th e  Church h ie ra rc h y  about who could 

be made a  p r i e s t  o r  b ishop  and what th e  q u a l i f ic a t io n s  fo r

71I£ . a t  141.

72For example, J e r .  1:10; Matt. 16:18; John 20-23; John 1:42; I Cor. 
4 :4 .

73S ee. e . g . ,  D .1 4 .2 .9 . For a thorough d isc u ss io n  o f  p le n itu d o  
p o te s t a t i s  as th e  re c e iv e d  term  used to  express p ap a l so v e re ig n ty  in  
bo th  th e  tem poral and s p i r i t u a l  sp h e res , see  J. A. W att, The Theory o f 
Papal Sovftrftientv in  th e  T h ir te e n th  C entury . 20 TRADITIO 179, 250-280
(1964).
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e c c le s ia s t i c a l  o f f ic e s  were. No one could read  th i s  e n t i r e  N ovel, o r 

any number o f  th o se  which p receded  and follow ed i t ,  and f a i l  to  

conclude th a t  J u s t in ia n  b e lie v e d  th a t  he had r u le r s h ip  and l e g i s l a t iv e  

a u th o r i ty  over th e  h ig h e s t e c c le s i a s t i c a l  o f f i c i a l s ,  even re s p e c tin g  

e c c le s ia s t i c a l  m a tte rs . A few samples w i l l  s u f f ic e  to  i l l u s t r a t e  t h i s  

p o in t: "We do n o t p erm it th e  purchase o f an o f f ic e  in  th e  p r ie s th o o d  

to  be made w ith  money. . . 74 "We a b so lu te ly  re q u ire  t h i s  o f 

b i s h o p s . . . " ; 75 "We d i r e c t  your h o lin e s s — to  con tinue  to  observe t h i s

law " (conce rn ing  th e  ex p en d itu res  o f e c c le s i a s t i c a l  re v e n u e s ) .76

The f i r s t  book o f  th e  Code was f i l l e d  w ith  s im ila r  examples. The 

d o c tr in e  o f  im p e ria l supremacy was so overwhelming a  p resence  in  th e  

Corpus J u r i s  th a t  i t  would have re q u ire d  alm ost an i n t e l l e c tu a l  

p e rv e r s i ty  fo r  anyone l ik e  th e  g lo s s a to r s ,  who b e lie v e d  

u n q u es tio n in g ly  in  th e  a u th o r i ty  o f  th a t  co m p ila tio n , to  supp o rt th e  

claim s o f  pap a l supremacy over th e  emperor.

One must avoid  th e  im pression , however, th a t  problem s in  

government were a fundam ental concern o f th e  tw e lf th  and th i r t e e n t h  

cen tu ry  g lo s s a to r s  (a s  indeed  th ey  became w ith  th e  p o s t-g lo s s a to r s  o f 

th e  fo u r te e n th  c e n tu ry ) . I t  i s  p o s s ib le  to  produce a sy s te m a tic  

s ta tem en t o f  th e  g lo s s a to r s 's  p o l i t i c a l  th e o ry  on ly  by im posing an 

a r t i f i c i a l  o rd e r  and c o o rd in a tio n  on th e i r  thought. N early  a l l  th ey  

w ro te  was in  th e  form o f commentaries on p a r t i c u la r  te x ts ;  

consequen tly  t h e i r  c o n tr ib u tio n s  to  p o l i t i c a l  though t were dependent

74 NOV. 6 .1 .5 .

75Id.

7$N0V. 3 .3 .
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upon the texts before them. 77

77 See M.H. Keen, Jhg P o l i t i c a l  Thought o f  tjie  + Fourteenth-C entury  
C iv i l ia n s ,  in  B. Smalley ed. , TRENDS IN MEDIEVAL POLITICAL THOUGHT 109
(1965).
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THE SOURCE OF IMPERIAL AUTHORITY AND POWER

The f i r s t  t e x t  th e  g lo s s a to rs  found when th ey  opened th e  D igest 

proclaim ed th a t  th e  emperor governed under th e  a u th o ri ty  o f  God, and 

th a t  h is  empire was d e liv e re d  to  him by God.78 The th i r d  p re fa to ry  

c o n s t i tu t io n  to  th e  D igest added th a t  God had s e t  th e  im peria l 

fu n c tio n  over human a f f a i r s .  79 These te x ts  were im portan t to  th e  

g lo s s a to rs  because in  t h e i r  view no power could  claim  a u th o ri ty  i f  i t  

could  no t prove d iv in e  o r ig in  a t  some p o i n t .8 0 Indeed i t  i s  a c c u ra te  

to  say th a t  th e  e n t i r e  Roman le g a l  th e o ry  o f  le g i s la t iv e  and p o l i t i c a l  

a u th o r i ty  i s  a th e o ry  o f o r ig in s .  Yet th e se  te x ts  leave open th e  

q u es tio n  o f  w hether th e  emperor re c e iv e d  h is  power d i r e c t ly  from God 

o r through some in term ed iary . The im p e r ia l is ts  claim ed d i r e c t ,  d iv in e  

o r ig in 81 o f  im p eria l power and a u th o r i ty ,  b u t th e  q u es tio n  was never 

d i r e c t ly  addressed  in  th e  Corpus J u r i s . and a number o f J u s t in ia n 's  

te x t s  appeared, a t  l e a s t  a t  f i r s t  re ad in g , to  c a s t  doubt on th a t  

claim . The D ig e s t. 82 Code. 83 and I n s t i t u t e s 8u a l l  con tained  te x t s ,  

based  on a passage in  U lp ia n 's  I n s t i t u t e s , which d ec la red  th a t  th e

78C0NSTITUTI0 DEO AUCTORE (A p re fa to ry  c o n s t i tu t io n  to  th e  D ig es t) .
Deo au c to re  nostrum gubem antes imperium, quod nobis a c a e le s t i  
m a ie s ta te  trad itu m  e s t . . .  This s ta tem en t i s  a lso  found a t  C. 1 .17 .1 .

79C0NSTITUTI0 TANTA. [Q ]uia ideo  im perialem  fortunam  rebus humanis 
deus p ra e p o s u i t . . .

8“MEDIEVAL PAPALISM 141 (1949).

81See. £ .g . , CYNUS, COMM. ON DIG. VET. 1 .4 .3 .

82CONSTITUTION DEO AUCTORE, S ect. 7; D .1.4. 1.

83C. 1. 17.7

8 “ In s t.  1 .2 .6 .
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emperor had rece iv ed  h is  a u th o r i ty  and power d i r e c t ly  from th e  Roman

people. In  th e  locus c la s s ic u s  o f  t h i s  d o c tr in e , th e  com pilers o f  th e

D ig es t quo te  U lpian as having s a id  t h a t : 85

The w i l l  o f th e  emperor has th e  fo rc e  o f  law ( le x )  seeing  
th a t  by a  lex  re g ia  which was passed  on th e  q u estio n  o f h is  
imperium. th e  pooulus commits to  him and con fers  upon him 
i t s  own e n t i r e  a u th o ri ty  f imperium) and power fp o te sta tem ).

There has been sc h o la r ly  doubt th a t  t h i s  i s  e x a c tly  what U lpian w rote

on th e  s u b je c t ,86 bu t m edieval j u r i s t s  had no such doubts. In

p a r t i c u l a r ,  from th e  tw e lf th  cen tu ry  th e  g lo s s a to r s  u n iv e rs a lly

accep ted  th e  id e a  th a t  an a c t o f  t r a n s f e r  o r  concession  by th e  populus

Romanus was. th e  b a s is  o f  th e  an c ie n t and modern Roman em pire .87 This

id e a , a t  f i r s t  g lance , may appear to  be a t  odds w ith  th e  idea  th a t  th e

em pero r's  power and a u th o r i ty  came from God, b u t fo r  many m edieval

j u r i s t s  and p o l i t i c a l  w r ite r s  th e  concep tion  o f  th e  Imperium as a Deo

d id  n o t exclude i t s  conception as a d e le g a tio n  o f  th e  people. W hile

a l l  power on e a r th  was u lt im a te ly  from God, th a t  power came to  th e

emperor th rough  th e  people. 88 This s o lu tio n  was s a t i s f a c to r y  to  th e

85D. 1 .4 .1 . Quod p r in c ip i  p la c u i t ,  leges  h ab e t vigorem: u tp o te  cum 
leg e  r e g ia ,  quae de im perio e iu s  l a t a  e s t ,  populus e i  e t  in  eum omne 
suum imperium e t  po testa tem  c o n fe ra t.

86S ee . £. g. , F. Schulz, Bracton on K ingsh ip . 60 ENG. HIST. REV. 136, 
154 (1 9 4 5 ), who in s is te d  th a t  U lp ian  could  n o t have s a id  th a t  by th e  
lex  de im perio  o f  c l a s s i c a l  tim es an u n lim ite d  power was conveyed to  
th e  emperor. In  t h i s  Schulz i s  p e rsu as iv e . He i s  n o t so convincing  
when h e re , as elsew here, he goes on in  an a u th o r i ta t iv e  way to  t e l l  
u s , w ith o u t b e n e f i t  o f an e a r l i e r  t e x t ,  what U lpian must have s a id .

870. GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE 39 (Trans. F. W. 
M aitland , 1958 e d . ). This was a rep e a te d  theme in  R. W. and A. J . 
CARLYLE, 2 A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST (1909).

88For most g lo s s a to rs  t h i s  was a t a c i t  assum ption r a th e r  than  an 
e x p l i c i t  claim . P o l i t i c a l  w r ite r s  l ik e  M a rs iliu s  o f Padua made th e  
p o in t e x p l i c i t l y ,  as d id  c e r ta in  j u r i s t s  ( p o s t-g lo s s a to r s  l ik e  
Johannes Faber) in  th e  fo u r te e n th  cen tu ry . See B. TIERNEY, RELIGION,
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c i v i l i a n s ,  most o f  whom were in  th e  im p e ria l camp, because i t  a t  le a s t  

avoided th e  conclu sion  th a t  th e  emperor rece iv ed  h is  power th rough th e  

pope. Another s o lu tio n , supported  by th e  g lo s s a to rs  A ccursius and 

Cynus, h e ld  th a t  th e  emperor stemmed from th e  people b u t th a t  th e  

empire was from God. 89 For th e  p ap a l j u r i s t s ,  however, th e se  

s o lu t io n s ,  i f  no t w rong,90 were e n t i r e ly  to o  sim ple: They l e f t  out

th e  most im portan t l in k  in  th e  ch a in  o f  a u th o ri ty . For them, any 

power in  th e  C h r is tia n  peop le  was a d e riv ed  power and a concession  by 

th e  pope, who rece iv ed  h is  a u th o r i ty  and power d i r e c t ly  from God.91

Two d is tin g u ish e d  s c h o la rs ,  A. J . C a rly le  and W alter Ullmann, 

devoted co n s id e ra b le  a t te n t io n  to  m edieval d isc u ss io n s  o f  th e  source 

and n a tu re  o f p o l i t i c a l  a u th o r i ty ,  and each produced a "tradem ark" 

s ta tem en t o f  h is  co nclusions. C a rly le  in s i s te d  in  volume a f t e r  volume 

o f h is  monumental work th a t  from th e  second cen tu ry  th e  Roman law knew 

one u lt im a te  p o l i t i c a l  a u th o ri ty : th e  p e o p le .92 F u r th e r , th e  medieval 

g lo s s a to rs  agreed w ithou t excep tio n  th a t  th e  em peror's lawmaking power

LAW, AND THE GROWTH OF CONSTITUTIONAL THOUGHT 1150-1650 40-41 (1982); 
R.W. & A .J. CARLYLE, 6 A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE 
WEST 22 (1936).

89For d is c u s s io n , see  E. KANTOROWICZ, THE KING'S TWO BODIES 103 
(1966).

" T h e  pap a l j u r i s t  Oldradus de Pon te , fo r  example, denied  th a t  th e  
Romans them selves had th e  power which th ey  supposedly t r a n s f e r r e d  to  
th e  em peror, and he argued , what th e y  d id  n o t have th ey  could  no t 
t r a n s f e r .  W. Ullmann, The Development o f th e  Medieval Idea o f  
S o v ere ig n ty . 250 ENG. HIST. REV. 1, 32 (1949).

91W. ULLMANN, PRINCIPLES OF GOVERNMENT AND POLITICS, su p ra , a t  52-54.

" F o r  example, in  1 A HISTORY OF MEDIEVAL POLITICAL THEORY, s u p ra , a t  
63-65, and 69; 2 A HISTORY, AT 56.
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was d e riv e d  from th e  Roman p e o p le .93 C a rly le  i s  only ab le  to  ta k e  t h i s

p o s i t io n  by ig n o rin g  th e  t e x t s ,  no ted  above, which procla im  a d iv in e

o r ig in  o f  im p e ria l a u th o r i ty ,  and o th e r  te x t s  such as th e  one hundred

and f i f t h  new c o n s t i tu t io n  (Novel) o f  J u s t in ia n  which proclaim ed: 9k
The Emperor, however, i s  n o t s u b je c t  to  th e  ru le s  we have 
j u s t  fo rm u la ted , fo r  God made th e  laws them selves su b je c t to  
h is  c o n tro l by g iv in g  him to  men as a l iv in g  law.

U llm ann's approach i s  no t s u b je c t to  t h i s  c r i t ic i s m ,  fo r  th e

p o in t o f  h is  famous d i s t in c t io n  between "ascending" and "descending"

themes o f  government in  th e  Middle Ages i s  to  draw our a t te n t io n  to

th e  d if f e re n c e  between th e  sources w hich, on th e  one hand, support th e

d o c tr in e  th a t  th e  o r ig in a l  la w -c re a tin g  power flows upward from th e

p eo p le , and th o se  on th e  o th e r ,  which h o ld  th a t  th e  powers o f law

making and ru le r s h ip  flow downward from God to  lower and lower le v e ls

by means o f d e le g a tio n . 9 5 But h is  d i s t i n c t i o n  o f  ascending  and

descending  themes only  works w ith  pu re  forms o f  d o c tr in e  which r e ly  on

one s e t  o f Corpus J u r is  t e s t s  o r th e  o th e r . This i s  a  se r io u s

weakness in  a s tu d y  o f th e  p o l i t i c a l  thou g h t o f th e  G lo ssa to rs , fo r

th ey  were p red isp o sed  to  t r y  to  f in d  s o lu tio n s  to  a p p a re n tly

c o n tra d ic to ry  te x t s  o r l in e s  o f  a u th o r i ty ,  and in  t h i s  case produced

s o lu tio n s  ( t h a t  im p e ria l power came from God through th e  p eo p le , o r

th a t  th e  emperor stems from th e  peop le  b u t th e  empire i s  from God)

932 A HISTORY, SUPRA. AT 58; 5 A HISTORY, AT 64-65.

9‘‘NOV. 105. Ab omnibus vero , quae a n o b is  d ic ta  s u n t,  Im perator 
ex im atu r, c u i ip sa s  etiam  leges  deus s u b ie c i t ,  e t  quem tamquam vivam 
hominibus m is i t .

" S e e  W. ULLMANN, LAW AND POLITICS IN THE MIDDLE AGES, 29-31 (1975); 
PRINCIPLES OF GOVERNMENT, s u p ra , a t  20-25.
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which d is so lv e  Ullmann’s d is t in c t io n .
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THE NATURE AND SCOPE OF IMPERIAL AUTHORITY

P ro fe s so r  Meynial once a s s e r te d 96 th a t  a fragm ent from th e  

I n s t i t u t e s  o f U lpian, reproduced tw ice in  th e  Corpus J u r i s . 97 was th e  

s t a r t i n g  p o in t of a l l  Romanist d o c tr in e  on government a f t e r  th e  

tw e lf th  cen tu ry . In  making th i s  claim  he was n o t th in k in g  o f  th e  

problem o f  d iv in e  versus popu la r o r ig in  o f  im p eria l a u th o r i ty  and 

power, b u t o f  th e  f a c t  th a t  one te x t  se rv ed  as th e  b a s is  fo r  two q u ite  

d i f f e r e n t  c o n s t i tu t io n a l  th e o r ie s .  The Roman law g lo s s a to rs  could n o t 

deny th a t  th e  immediate b a s is  o f  im p eria l power and a u th o r i ty  was an 

a c t  o f  t r a n s f e r  by th e  popuIus Romanus o f  th a t  p o te s ta s  and imperium. 

This much was s ta te d  c le a r ly  enough in  a t  l e a s t  fo u r p la ces  in  th e  

Corpus J u r i s . 98 There th e  agreement among th e  g lo s s a to rs  ended.

I t  was p o ss ib le  to  in t e r p r e t  th e  le x  r e g ia  as th e  b a s is  e i th e r  o f 

im p e ria l abso lu tism  o r o f popu la r so v e re ig n ty . In  i t s  immediate 

co n tex t in  th e  Corpus J u r is  th e  lex  r e g ia  i s  quoted to  support th e  

claim  th a t  "what th e  emperor p le a se s  has th e  fo rc e  o f  law ," but th e  

te x ts  speak ing  o f th e  lex  r e g ia  do no t say  w hether a f u l l  and 

permanent t r a n s l a t io  o f  imperium and p o te s ta s  was th e reb y  made, o r 

on ly  a l im ite d  and revocab le  co nsessio  to  an in d iv id u a l emperor in  

perso n a . 9 9 Some o f th e  lead in g  g lo s s a to rs  h e ld  th a t  th e re  had been a 

d e f in i t iv e  a l ie n a t io n  whereby th e  Roman people had renounced i t s  power

96 E. M eynial, Roman Law, su p ra , a t  385.

S7D. 1 .4 . 1 .; In s t .  1 .2 .6 .

9#D. 1. 4. 1 .; In s t .  1 .2 .6 . ;  C o n s titu tio  Deo A uctore Sect. 7; C. 1.17. 7.

" S e e  KANTOROWICZ, THE KING’S TWO BODIES 103 (1966).
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fo r  good, th a t  as a r e s u l t  i t  no lo n g er h e ld  any l e g i s l a t iv e  power and 

could  n o t resume i t s  former power. 100 In  t h i s  view, even custom o f th e  

peop le had lo s t  th e  power to  make and unmake la w .101 O ther g lo s sa to rs  

saw th e  lex  re g ia  as a mere concessio  whereby an o f f ic e  and a usus 

were c re a te d  b u t th e  substance o f th e  imperium rem ained w ith  th e  Roman 

p e o p le .102 B u lg a ru s ,103 Johannes B assian u s , lau A zc ,105 and 

H ugolinus106 h e ld  th a t  th e  people had no t t o t a l l y  and irrev o c ab ly  

a l ie n a te d  t h e i r  power and r e ta in e d  th e  r ig h t  to  resume i t .  The 

im p lic a tio n  i s  s tro n g  in  bo th  Azo and H ugolinus th a t  th e  Roman people 

con tinued  to  be , in  some sen se , th e  source o f  a l l  l e g i s la t iv e  

a u th o r i ty  and p o l i t i c a l  pow er.107 The q u es tio n  o f w hether a t o t a l  and 

i r re v o c a b le  a l ie n a t io n  o f l e g i s l a t i v e  power had once tak en  p lace  he ld  

im portan t consequences fo r  m edieval p o l i t i c s  in  two a rea s  o f 

p a r t i c u la r  i n t e r e s t  fo r  th e  p re se n t study: f i r s t ,  th e  leg itim acy  of

10“I r n e r iu s ,  P la c e n tin u s , and R ogerius a l l  took  th i s  p o s itio n . For 
example, PLACENTINUS, SUMMA INSTITUTIONUM 1.2: Nam populos in  
principem  tra n s fe re n d o  communem p o te s ta tem , n u l la  s i b i  r e s e rv a v i t ,  
ergo p o te s ta tem  leges  s c r ip ta s  co n ten d i, in te r p r e ta n d i ,  e t  abrogandi.

101For exam ple, IRNERIUS, GLOSS ON D. 1. 3. 32: L oqu itu r haec lex  
secundum sua tempora quibus populus habebat p o testa tem  con tend i le g e s , 
ideo  t a c i t o  consensu omnium p e r consuetudinem  abrogaban tur. Sea qu ia  
hodie p o te s ta s  t r a n s l a t e  e s t  in  im peratorem , n i h i l  f a c e re t  desuetudo 
p o p u li.

102GIERKE, s u o ra . a t  43.

103One o f  th e  fo u r g re a t j u r i s t s  ( th e  " fo u r D octors") o f  th e  second 
g e n e ra tio n  a t  Bologna. Famous fo r  h is  defense  o f th e  ju s  s tr ic tu m  
a g a in s t th e  e q u ita b le  te n d en c ie s  o f  M artinus.

10“A s tu d e n t o f  B ulgarus; l ik e  h is  m aster p reoccup ied  w ith  m ain ta in ing  
s t r i c t  f i d e l i t y  to  th e  Roman te x ts .

105A s tu d e n t o f  Johannes B assianus. One o f  th e  g r e a te s t  o f th e  
g lo s s a to rs .  Died in  1220.

1B6A s tu d e n t o f  Johannes B assianus. S t i l l  a l iv e  in  1233.
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and p ro p er occasio n  fo r  th e  enactm ent o f  m unicipal and lo c a l 

l e g i s la t io n  and th e  r e l a t io n  o f  such le g is la t io n  to  im p e ria l la w ,108 

and second, th e  le g a l a u th o r i ty  and p lace  o f  custom in  m edieval law. 

Because th e  l a t t e r  i s  one o f  th e  c e n tra l  su b je c ts  o f t h i s  work i t  i s  

e s s e n t i a l  to  ex p lo re  th e  concerns which shaped th e  m edieval c i v i l i a n  

and c a n o n is t d o c tr in e  on custom. I t  i s  p a r t i c u la r ly  n ece ssa ry  to  do 

so because unbeknownst to  many o f th e  c e n tr a l  p la y e rs  in  th e  

development o f  th e  E ng lish  common law and c o n tra ry  to  th e  

u n d ers tan d in g  o f  n e a r ly  a l l  sc h o la rs  o f th e  common law, Romanist 

d o c tr in e  on custom (and n o t Germanic ideas about i t )  was th e  most 

im portan t in f lu e n c e  on th e  common law d o c tr in e  o f  custom.

What were th e  bases fo r  th e  disagreem ent among m edieval j u r i s t s  

over w hether th e  Roman people re ta in e d  any power to  make law (by 

enactm ent o r  custom) a f t e r  th e  le x  r e g ia , o r  w hether th e y  m ight revoke 

th e  power th e y  had conceded to  th e  emperor? The te x ts  on th e  lex  

r e g ia  a re  s i l e n t  on th e se  q u es tio n s . S o c io lo g ica l ex p lan a tio n s  have 

f re q u e n tly  been given  o f th e  f a c t  th a t  two o f  th e  Four D octo rs , 

Bulgarus and M artinus G osia, d isag ree d  over iu s  s tr ic tu m  and a e a u ite s  

(M artinus i s  s a id  to  have found th e  common law o f  th e  em pire, taken  

s t r i c t l y ,  to  be in e q u ita b le  because h is  n a tiv e  a re a  r e ta in e d  s tro n g  

Germanic custom ary in f lu e n c e s ) . But such approaches appear to  b reak  

down on t h i s  is s u e . B u lgarus, th e  g re a t defender o f  iu s  s t r ic tu m .

107See AZO. SUMMA CODICIS 3 .5 3 .6 ; 1 .14 .8 ; HUGOLINUS, DISTINCTIONES,
NO. 148.34.

108We w i l l  r e s e rv e  tre a tm e n t o f  t h i s  q u es tio n  to  our d is c u s s io n  o f  th e  
concept o f  imperium in  C hapter IV.
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h e re  su p p o rts  th e  r e te n t io n  o f  lawmaking power by th e  populus Romanus. 

p a r t i c u la r ly  when e x e rc ise d  th rough  th e  c re a tio n  o f  custom; and th e  

l in e  o f  g lo s s a to rs  u s u a lly  sym pathetic  to  a e a u ita s  supports a 

permanent a l ie n a t io n  o f lawmaking power. The most obvious ex p lan a tio n  

fo r  t h i s  d if fe re n c e  o f o p in io n  among th e  g lo s sa to rs  (who f re q u e n tly  

gave no reasons fo r  t h e i r  pronouncem ents) i s  th a t  in  a d d itio n  to  th e  

te x t s  on th e  le x  r e g ia , th e  j u r i s t s  found o th e r te x ts  which led  them 

in  d iv e rg e n t d i r e c t io n s .  I f  a g lo s s a to r  co n cen tra ted  on one s e t  o f 

t e x ts  he would be n a tu r a l ly  le d  to  th in k  o f th e  emperor as th e  so le  

maker, in t e r p r e te r ,  and a d m in is tra to r  o f  th e  law on whose a c tio n s  in  

th e se  c a p a c i t ie s  th e re  were no le g a l  l im ita t io n s ,  p a r t i c u la r ly  on th e  

b a s is  o f  a r e s e rv o ir  o f power o r  a u th o r i ty  in  th e  people. A d i f f e r e n t  

s e t  o f  t e x t s ,  however, m ight le ad  th e  g lo s s a to rs  to  th in k  o f  th e  

emperor as lim ite d  in  power and a u th o r i ty ,  bound by th e  law, and 

sh a r in g  h is  lawmaking power w ith  th e  peop le , a t  le a s t  in  th e  sense  

th a t  t h e i r  customs had th e  p o te n t ia l  to  become law.

J u s t in ia n 's  com pilers o f  th e  D igest and I n s t i t u t e s  had c i te d  

U lp ia n 's  d e s c r ip t io n  o f th e  t r a n s f e r  o f imperium and p o te s ta s  to  th e  

em peror, no t because th e y  were in te r e s te d  in  th e  q u es tio n  o f  th e  

source  o f  im p e ria l a u th o r i ty  fo r  i t s  own sake, bu t because th e y  were 

look ing  fo r  a way to  j u s t i f y  t h e i r  claim  th a t  what th e  emperor p le ase d  

has th e  fo rc e  o f  la w .109 The words "quod p r in c ip i  p la c u i t . leg es  habet 

vigorem " may su g g es t to  an u n tra in e d  modern read e r th e  idea  th a t  a 

claim  was be ing  made th a t  th e  emperor had th e  r ig h t  to  do w hatever he 

l ik e d , b u t few m edieval j u r i s t s  read  them th a t  way (some early-m odern

1B3D. 1 .4 . 1 .; I n s t .  1 .2 .6 .
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defenders  o f ro y a l abso lu tism  d id ) . They understood  th e  word p la c e re  

to  mean only th e  power to  make law, and drew th i s  conclusion  from th e  

t e x t  i t s e l f ,  which added, in  th e  I n s t i t u t e s  v e rs io n , "Consequently, 

w hatever th e  emperor has o rda ined  by l e t t e r  o r  decreed  in  a h earin g  o r 

procla im ed in  an e d ic t  i s ,  beyond q u e s tio n , law: th e se  a re  what we

c a l l  c o n s t i t u t i o n s . . . " 110 On th e  b a s is  o f  th e  te x ts  d e sc rib in g  th e  lex  

r e g i a , no medieval c i v i l i a n  would have den ied  th a t  th e  emperor had th e  

power to  make law, and only  a few would have re q u ire d  him to  a c t  in  

co n ce rt w ith  o th e r  elem ents o f  th e  p o l i ty  in  doing s o .111 A te x t  

s t a t in g  th a t  th e  emperor may make law does n o t c a rry  th e  im p lic a tio n  

th a t  no one e ls e  may do so.

On th e  o th e r  hand, an enactm ent o f J u s t in ia n ,  reproduced in  h is

Code, s a id  so q u ite  e x p l ic i t ly :  " . . . b y  th e  p re se n t enactm ent, th e

emperor alone can make la w s .. .  For who appears to  be capable o f

so lv in g  le g a l enigmas, and e x p la in in g  them to  a l l  persons, excep t he 

who alone i s  p e rm itted  to  be le g is la to r ?  T h ere fo re , th e se  r id ic u lo u s  

doubts being c a s t  a s id e , th e  emperor s h a l l  j u s t l y  be regarded  as th e  

so le  maker and in te r p r e te r  o f th e  law s— " 112 when th i s  te x t  was 

combined w ith  o th e rs  p rocla im ing  th a t  " [ t ] h e  emperor i s  no t bound by

11BIn s t .  1 .2 .6 . Quodcumque i g i t u r  im p era to r p e r epistuam  c o n s t i tu i t  
v e l  cogniscens d e c re v it  v e l e d ic to  p r a e c e p i t ,  legem esse  c o n s ta t: hae 
su n t quae c o n s ti tu t io n e s  a p p e lla n tu r . A lso D .1 .4 .1 .1 .

111S everal im portan t j u r i s t s  h e ld  t h a t  h is  l e g i s la t iv e  a u th o r i ty  could 
o n ly  be ex e rc ised  w ith  th e  counsel and consen t o f  th e  Senate. See I I  
CARLYLE, su p ra , a t  69.

112C .1 .14 .11 (12 ). J u s t in ia n  gave t h i s  id e a  a s l i g h t ly  d i f f e r e n t  tw is t  
in  Novel 105, a s s e r t in g  th a t  God had made th e  laws them selves su b je c t 
to  th e  emperor’ s c o n tro l by g iv in g  him to  men as a  lex  an im ata. w ith  
th e  e f f e c t  th a t  he was n o t s u b je c t t o  le g a l  ru le s .
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th e  la w ," 113 and th a t  custom would no t p re v a i l  a g a in s t th e  la w ,114 and 

i t  was assumed th a t  th e se  te x ts  were as d is p o s i t iv e  o f th e  a l lo c a t io n  

o f p o l i t i c a l  and l e g is la t iv e  a u th o r i ty  in  m edieval Europe as th ey  had 

been in  s ix th  cen tury  C o n stan tin o p le , a p e rsu as iv e  case  could be made 

th a t  th e  p e o p le 's  t r a n s f e r  o f  p o l i t i c a l  and l e g is la t iv e  power had been 

t o t a l  and permanent. S everal o f  th e  lead ing  g lo s s a to rs  reached th i s  

c o n c lu s io n .115 B a rto lu s , th e  g r e a te s t  o f th e  fo u rte e n th  cen tu ry  

p o s t-g lo s s a to r s ,  w affled  on th e  is su e . He s ta te d  dogm atica lly  in  

s e v e ra l p la ces  th a t  on ly  th e  emperor could make and in te r p r e t  laws.

In h is  d isc u ss io n  of C. 8.52 he c i t e d  th e  g lo s s a to r  P lac en tin u s  fo r  th e  

p ro p o s itio n  th a t  th e  Roman people had no lawmaking power l e f t ,  even to  

g ive customs th e  fo rce  o f law. But B a r to lu s 's  a n a ly s is  was d i f f e r e n t  

from th a t  o f th e  g lo s s a to rs ;  in  ty p ic a l  p o s t - g lo s s a to r ia l  fa sh io n  i t  

was based a t  le a s t  as much on a c tu a l  p o l i t i c a l  co n d itio n s  as on 

te x tu a l  a u th o rity . O r ig in a l ly ,  he s a id ,  th e  popuIus kep t th e  power to  

make law s, even a f t e r  th e  enactm ent o f th e  lex  r e g ia , and t h i s  i s  

shown by th e  fa c t  th a t  th ey  s t i l l  had th e  power o f e le c tio n  and 

d e p riv a tio n . This was no longer t r u e ,  however, because th e  German

113D .! .3 .3 1 . P rinceps leg ib u s s o lu tu s  e s t .  Two o th e r  te x ts  in  th e  
Corpus J u r is  were c i te d  to  make th e  same p o in t. The o r ig in a l  t e x t ,
C .6 .2 3 .3 , s ta te d  th a t  " . . . f o r  a lthough  th e  ju risp ru d en c e  o f th e  empire 
exempts th e  sovere ign  from complying w ith  o rd in a ry  le g a l fo rm a l i t ie s ,  
s t i l l ,  no du ty  i s  so incumbent upon him as to  l iv e  in  obedience to  th e  
law s."  J u s t in ia n 's  com pilers transfo rm ed  th i s  t e x t ,  which appeared to  
apply on ly  to  c e r ta in  f o r m a l i t i e s ,  to  make i t s  r e f e r e n t  law in  
genera l: "Along th e  same l i n e s ,  th e  d iv in e  Severus and Antonius 
rep e a te d ly  observed in  r e s c r ip t s  [C .6 .2 3 .3 ] , 'A lthough we a re  not 
bound by th e  laws, none th e  le s s  we l iv e  by th e  law ." I n s t . 2 .17 .8 .

“ “C. 8 .52. 2.

115See Footno te  Nos. 94 and 95 above.
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p rin c e s  had th e  power o f im p e ria l e le c t io n  and th e  pope had th e  so le

r ig h t  o f d e p riv a tio n . T h ere fo re , he concluded, th e  people re ta in e d

n i h i l  de im perio . In  what appears to  be a c o n tra d ic t io n , B arto lu s was

a s tro n g  su p p o rte r  o f  custom ary law and f re q u e n tly  seemed to  say  th a t

th e  people had th e  r ig h t  to  g ive  t h e i r  customs fo rc e  o f law. 116

I f  th e  Corpus J u r i s  con ta ined  s u f f ic ie n t  g r i s t  fo r  th e  m ills  o f

j u r i s t s  d ed ica te d  to  th e  p r in c ip le  o f  im p eria l l e g i s la t iv e  monopoly,

i t  a lso  con ta in ed  te x ts  which were hard  to  re c o n c ile  w ith  th e  claim

th a t  th e  people no longer had any lawmaking power. There i s  a t e x t  a t

th e  beg inn ing  o f  J u s t in ia n 's  I n s t i t u t e s  which a t  f i r s t  g lance appears

to  f a l l  in to  such a category : 117

Our law ( iu s )  comes e i th e r  from w r i t te n  o r  u n w ritten  
so u rces , j u s t  as among th e  G re e k s ... W ritten  law com prises 
l e g i s la t io n  f le x ~i. p le b i s c i t e s ,  re s o lu tio n s  o f  th e  Senate , 
th e  w i l l  o f  th e  Emperor (principum  p la c i t a ) , th e  e d ic ts  o f 
th e  m a g is tra te s , and th e  resoonsa  o f  th e  learned .

In  t h i s  t e x t  th e  word " le x " i s  used  narrow ly to  r e f e r  only  to  a

p a r t i c u la r  k in d  o f  w r i t te n  law ( " th a t  which th e  Roman people commanded

on th e  q u es tio n  being  p u t by a s e n a to r ia l  m a g is t r a te " ) ,118 b u t i t  i s

no t used c o n s is te n t ly  in  t h i s  r e s t r i c t e d  sense in  th e  Corpus. J u r i s , 1*3

116See C.N.S. WOOLF, BARTOLUS OF SASSOFERATO 35-39 (1913).

117 INST. 1 .2 .3 . C onsta t autem iu s  nostrum  au t ex s c r ip to  a u t ex non 
s c r ip to ,  u t  apud G raecos.. .  Scriptum  iu s  e s t  le x , p le b is c i t e s ,  
s e n a tu sc o n su lta , principum  p l a c i t a ,  m agistratuum  e d ic ta ,  responsa 
prudentium .

l l s INST. 1 .2 .4 . Lex e s t  quod populus Romanus s e n a to r io  m a g is tra tu  
in te r ro g a n te ,  v e l u t i  con su le , c o n s ti tu e b a t .

119For example, w h ile  D .1 .4 .1  and In s t .  1 .2 .6 . (Quod p r in c ip i  p la c u i t ,  
leges  hab e t vigorem ) appear c o n s is te n t  w ith  th e  d iv is io n  o f w r i t te n  
law in  t h i s  t e x t  because th e  em peror's  w i l l  i s  n o t s a id  to  be le x , 
on ly  to  have i t  fo rc e , C .1 .1 4 .11(12) does no t p re se rv e  th e  t e x t  s 
te c h n ic a l  d i s t i n c t io n  between principum  p la c i t a  and leges.: in s te a d ,
i t  re p e a te d ly  a s s e r ts  th a t  on ly  th e  emperor can make leges.
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and in  th e  Middle Ages i t  was f re q u e n tly  used b road ly  to  r e f e r  to  any

le g is la t io n  o f  g en e ra l a p p lic a tio n . Taken ou t o f  co n te x t, th e

I n s t i t u t e s  d e f in i t io n  o f  lex  might seem on i t s  face  to  p rov ide

pow erful sup p o rt fo r  th e  view th a t  le g i s la t io n  i s  something done by

th e  Roman people and no one e l s e ,  bu t when i t  i s  read  in  co n tex t th e

Roman peop le  i s  seen  as on ly  one o f  s e v e ra l e n t i t i e s  e n t i t l e d  to

c re a te  w r i t te n  law. Perhaps more tro u b lin g  fo r  one who would use  t h i s

d e f in i t io n  to  suppo rt th e  e x is te n c e  o f  a p re se n t power in  th e  people

to  make law was th e  f a c t  th a t  owing to  th e  te n se  used , th e  t e x t  could

e a s i ly  be read  to  mean th a t  th e  power to  make a lex  was som ething th a t

had re s id e d  in  th e  Roman people in  th e  p a s t.

The on ly  o th e r  Corpus J u r i s  d e f in i t io n  o f  lex  was le s s  o b v iously

te c h n ic a l  and much more prom ising fo r  su p p o rte rs  o f  popular

so v ere ig n ty . A D igest ex ce rp t from P ap in ian  d e fin ed  lex  as "a

communal d i r e c t iv e ,  a r e s o lu t io n  o f  w ise m e n ,...  a communal covenant o f

th e  s t a t e . " 120 The n ex t D igest t e x t  added: 121

For Demosthenes th e  o ra to r  a lso  d e fin e s  th u s: " . . .  a l l  law
i s  a d isco v ery  and g i f t  o f  God, and y e t a t  th e  same tim e i s
a r e s o lu t io n  o f  w ise men.. . and th e  common agreement o f  th e  
p o l i s  acco rd ing  to  whose term s a l l  who l iv e  in  th e  p o l is  
ought to  l i v e . . .  "

Here very  s im ila r  language i s  used to  d e fin e  bo th  lex  and " a l l  law ," 

and in  b o th  cases law i s  n o t made th rough th e  a c tio n  o r w i l l  o f  one 

in d iv id u a l b u t th rough " th e  r e s o lu t io n  o f  w ise men" and th rough  th e  

"communal agreem ent" c f  th e  p o l i s  (o r  re s  p u b lic a -). The d e f in i t io n s

12°B .1 .3 .1 . Lex e s t  commune praeceptum , virorum  prudentium  
c o n su ltu m ,.. . communis r e i  p u b lic a e  sponsio .

12 2D. 1 .3 .2 .
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o f lex  and " a l l  law" in  bo th  th e se  t e x ts  a re  in  th e  p re se n t te n se , so 

i t  is  n o t p o s s ib le  to  argue on a gram m atical b a s is ,  as one could w ith  

th e  I n s t i t u t e s  d e f in i t io n ,  th a t  th e s e  te x ts  m erely r e f l e c t  how law was 

c re a te d  in  th e  p a s t ,  b e fo re  a l l  la w -c re a tin g  power was tr a n s fe r r e d  

from th e  community to  th e  emperor.

The id e a  o f th e  community was v e ry  im portan t in  medieval 

p o l i t i c a l  thought. I t  was f re q u e n tly  expressed  in  term s o f concepts 

and term inology drawn from th e  Roman law o f co rp o ra tio n s . 122 In  

c l a s s i c a l  Roman law, th e  id e a  o f  th e  s t a t e  preceded th a t  o f th e  

co rp o ra tio n : th e  c o rp o ra tio n  was s a id  to  e x i s t  "on th e  model o f th e  

s t a t e . " 123 In  m edieval though t, by c o n t r a s t ,  th e  o rd e r was rev e rsed  

and te c h n ic a l  ideas  from th e  law o f co rp o ra tio n s  were used to  develop 

c o n s t i tu t io n a l  th e o r ie s .  L eg a lly , a  c o rp o ra tio n  Cu n iv e r s i ta s ) was 

conceived as a group th a t  possessed  a j u r i d i c a l  p e rs o n a li ty  d i s t i n c t  

from th a t  o f i t s  p a r t i c u la r  members. There were two m edieval models 

o f th e  u n iv e r s i t a s . th a t  o f th e  c i v i l i a n s  and th a t  o f  th e  

can o n is ts . 12** In  th e  Roman law model, w ith  which we a re  concerned, a l l  

power re s id e d  in  th e  community and was d e leg a te d  to  th e  o f f i c i a l  who 

ac ted  on b e h a lf  o f  th e  community ( j u s t  as th e  emperor deriv ed  h is  

power from a g ra n t by th e  peop le). In  th e  normal d o c tr in e  o f p r iv a te  

co rp o ra tio n  law, th e  a g e n t 's  powers were bo th  revocab le and su b je c t to  

m o d ifica tio n s . I f  th i s  d o c tr in e  was r ig o ro u s ly  ap p lied  to  p o l i t i c a l

122See B. TIERNEY, RELIGION, LAW, AND THE GROWTH OF CONSTITUTIONAL 
THOUGHT 11, 19-27 (1982); C.N. WOOLF, BARTOLUS, su p ra , a t  114; W. 
ULLMANN, PRINCIPLES OF GOVERNMENT, s u p ra , a t  33-34.

123B. TIERNEY, RELIGION, LAW, su p ra  a t  23.

12*See i d  a t  19-27.
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s o c ie ty  i t  y ie ld e d  a republican ism  in  which th e  c h ie f  m a g is tra te  could 

always be deposed by th e  w i l l  o f  th e  people. The most common medieval 

d o c tr in e  h e ld , however, th a t  th e  powers d e leg a te d  to  th e  emperor were 

perm anently  a l ie n a te d . This meant, in  e f f e c t ,  t h a t  most m edieval 

j u r i s t s  were u n w illin g  to  r ig o ro u s ly  apply  p r iv a te  co rp o ra tio n s  

d o c tr in e  to  c o n s t i tu t io n a l  q u es tio n s . Even th o se  j u r i s t s  who denied a 

permanent a l ie n a t io n  o f d e leg a ted  powers faced  d i f f i c u l t  th e o re t ic a l  

problems when they  t r i e d  to  apply  ru le s  o f  p r iv a te  co rp o ra tio n  law to  

th e  p u b lic  domain. How, fo r  example, could  a r u le r  be bo th  sovereign  

and th e  agent o f  th e  u n iv e r s i ta s ? A zo's s o lu t io n ,  which we w i l l  see 

rep ea ted  in  B ra c to n 's  De L egibus. was to  draw a  d i s t in c t io n  between a 

people as a  co rp o ra te  whole (a  u n iv e r s i ta s -) and as a c o l le c t io n  o f 

in d iv id u a l s .125 He h e ld  th e  emperor to  be g r e a te r  than  each 

in d iv id u a l ,  so each was su b o rd in a te  to  him, b u t n o t g re a te r  th an  the  

co rp o ra te  whole.

When th e  D igest te x ts  p rocla im ing  th a t  lex  (and indeed " a l l  law") 

was th e  common agreement o f  th e  community were combined w ith  concepts 

drawn from th e  Roman law o f c o rp o ra tio n s , m edieval j u r i s t s  who were so 

in c lin e d  had a  pow erful te x tu a l  b a s is  fo r  argu ing  th a t  th e  Roman 

people s t i l l  had, o r a t  l e a s t  could rec la im , th e  power to  make laws. 

But th e  m edieval claim s fo r  p re se n t popu lar lawmaking power cen te red  

le s s  on th e se  te x ts  th an  on th e  te x ts  s e t t in g  f o r th  th e  Roman d o c tr in e  

o f  custom ary law. This was so because , as we saw in  th e  p rev ious  

c h a p te r , th e  r a t io n a le  given in  th e  D igest fo r  th e  b ind ing  le g a l

1 2 5 Id . a t  26.
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a u th o r i ty  o f  customs was t h a t  th ey  had been approved by th e  people: 126

Immemorial custom i s  observed  as a s t a t u te  (pro  le g e ) , no t 
unreasonably ; and th i s  i s  what i s  c a l le d  th e  law ( iu s )  
e s ta b l is h e d  by usage (m oribus). Indeed, in  as much as 
s t a tu te s  them selves a re  b in d in g  fo r  no o th e r  reason  than  
because th ey  a re  accep ted  by th e  judgment o f th e  p eop le , so 
any th ing  w hatever which th e  peop le show th e i r  approval o f , 
even where th e re  i s  no w r i t te n  r u le ,  ought p ro p e rly  to  be 
eq u a lly  b ind ing  on a l l ;  what d if fe re n c e  does i t  make w hether 
th e  people d e c la re  t h e i r  w i l l  by t h e i r  vo tes  o r by p o s i t iv e  
a c ts  o f  conduct? A ccordingly , i t  i s  c o r re c t to  accep t th e  
p o in t  th a t  leges may be rep e a le d  no t on ly  by th e  v o te  o f th e  
l e g i s la tu r e  bu t a lso  th rough  th e  t a c i t  consent o f  everyone 
th rough  desuetude.

For a j u r i s t  t ry in g  to  e s ta b l i s h  a p re s e n t lawmaking power in  th e

people t h i s  was an alm ost p e r f e c t  te x t .  F i r s t ,  i t  a s s e r te d  th a t

immemorial custom was observed "as a s t a t u t e . 1,127 Second, i t  a s s e r te d

th a t  th e  source o f  lawmaking power fo r  bo th  s ta tu te s  and custom i s

popu la r app roval, and th a t  th e  mechanism through which th a t  approval

i s  expressed  d o e s n 't  m a tte r. F in a l ly ,  and c r i t i c a l l y ,  i t  a s s e r te d

th a t  even lex  (and by im p lic a tio n  im p e ria l law) could be rep ea led

through  th e  ex p ressio n  o f  th e  p e o p le 's  w i l l  in  no t observ ing  i t .

In  s p i te  o f  th e  apparen t power o f  t h i s  t e x t ,  however, q u es tio n s

concern ing  th e  le g a l s ta tu s  o f  custom, bo th  lo c a l and g e n e ra l, i t s

r e la t io n s h ip  to  bo th  lo c a l and im p eria l l e g is la t io n ,  and to  th e

rev iv e d  Roman law, were among th e  th o r n ie s t  th e  m edieval j u r i s t s  had

to  face . This was so n o t on ly  because th e  te x tu a l  a u th o r i t i e s

12SD. 1 .3 .32 .

12?The o b se rv a tio n , sometimes made by modern commentators, th a t  t h i s  
d o e s n 't  e s ta b l is h  custom as le x —only  as analogous to  lex  fo r  some 
p u rposes--does n o t seem to  me to  be very  t e l l i n g  o r in te r e s t in g .
A fte r  a l l ,  th e  law c re a te d  by th e  emperor i s  no t s a id ,  in  th e  c e n t r a l  
t e x t ,  to  be le x , b u t . to  have th e  fo rc e  o f le x , and y e t  no one has 
though t i t  w orthw hile to  argue th a t  principum  p la c i t a  were no t r e a l l y  
law.
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appeared to  c o n tra d ic to ry , b u t because th e  r e s o lu t io n  o f  th e  is su e s  

had enormous p r a c t ic a l  p o l i t i c a l  consequences. In  th e  nex t ch ap te r we 

w i l l  c o n s id e r in  d e t a i l  th e  m edieval c i v i l i a n  and ca n o n is t th e o r ie s  o f  

custom ary law, and in  th e  fo llow ing  c h a p te r , m edieval th e o r ie s  o f 

l e g i s l a t io n ,  e q u ity , and in te r p r e ta t io n .
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CHAPTER THREE

CUSTOM IN MEDIEVAL ROMAN LAW
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CONSUETUDO AND MOS 

Medieval c i v i l i a n s ,  c a n o n is ts , and th e o lo g ian s  used a r ic h  

v a r ie ty  o f  synonyms and r e la te d  term s when th ey  d iscu ssed  custom ary 

law. 1 E v en tu a lly  many o f  th e se  term s came to  have s e t t l e d  te c h n ic a l 

meanings (and I w i l l  a ttem p t to  id e n t if y  some o f th e se  in  th e  course 

o f my d is c u s s io n ) ,  b u t i t  took  tim e fo r  them to  become e s ta b lish e d .

One i s  f re q u e n tly  no t su re  from th e  g lo sse s  o f th e  Bolognese 

c i v i l i a n s ,  fo r  example, w hether th e  words consuetudo and mos are  being  

used in te rch an g ea b ly , o r  w hether th ey  have a lre ad y  a t ta in e d  a 

te c h n ic a l  d e f in i t io n .  At some p o in t consuetudo became th e  word fo r  a 

custom ary p r a c t ic e  o r usage which had come to  have b ind ing  le g a l 

fo rce ; mos (o r  mores') and usus were used to  r e f e r  to  th e  p h y s ic a l and 

m ental a c ts  o f g en e ra l conduct o r  usage which m ight, under c e r ta in  

c ircum stances, r i s e  to  th e  le v e l o f  consuetudo. 2 This ch ap te r is  

p r im a r ily  concerned w ith  custom in  th e  l a t e r ,  te c h n ic a l sense o f 

consuetudo.

*E. g. , consuetudo, consuetudo longa, consuetudo lo n g iss im i, consuetudo 
in v e te r a ta ,  consuetudo v e tu s ,  mos, mores, mores d iu tu m i ,  mores 
maiorum, mos in v e te r a tu s ,  p r a e s c r ip t io ,  p ra e s c r ip t io  longa tem p o ris , 
p r a e s c r ip t io  lo n g iss im i tem p o ris , u sus, iu s  non serip tum .

2For a  c a re fu l  a n a ly s is  o f  th e  meaning o f  mos and consuetudo by a 
l a t e r  j u r i s t  see  F. SUAREZ, ON LAWS AND GOD THE LAWGIVER 441-448 (1944 
ed. ) . Suarez a lso  d is t in g u is h e s  between m ores, a word p re d ic a te d  o f 
s in g le  a c t s ,  and mos. which i s  a c o l le c t iv e  term in c lu d in g  th e  
r e p e t i t io n  o f  a c ts .  The tw enty ch ap te rs  Suarez devotes to  custom ary 
law com prise, in  my o p in io n , th e  b e s t and most ex haustive  a n a ly s is  o f 
th e  ju r isp ru d e n c e  o f custom ever w r it te n  by a le g a l ph ilo so p h er. They 
co n ta in  hundreds o f  c i t a t i o n s  to  th e  works o f  e a r l i e r  th e o lo g ia n s , 
c i v i l i a n  j u r i s t s ,  and, e s p e c ia l ly ,  c an o n is ts . The most comprehensive 
work o f modern s c h o la rsh ip  on th e  m edieval c iv i l i a n  and c an o n is t 
d o c tr in e s  o f custom ary law i s  S ie g fr ie d  B r ie ’s DIE LEHRE VOM 
GEWOHNHEITSRECHT (1899).
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That th e  e a r ly  g lo s s a to rs  d id  n o t c l e a r ly  d is t in g u is h  between 

mos. u s u s . and consuetudo. and e s ta b l i s h  a uniform  meaning fo r  each 

term  i s  a r e s u l t  o f th e  f a i l u r e  o f  J u s t i n i a n 's  law books to  make such 

d is t in c t io n s .  In  th e  D igest and I n s t i t u t e s  th e  th re e  term s appear to  

be used alm ost in te rchangeab ly . The p r in c ip a l  D igest t e x t  on th e  

le g a l fo rc e  o f  custom p rov ides t h a t  "What ought to  be h e ld  in  those 

cases where we have no a p p lic a b le  w r i t te n  law i s  th e  p ra c t ic e  

e s ta b l is h e d  by consuetudines and mores. 113 There i s  no h in t  in  th i s  

t e x t  th a t  th e  two term s have d i f f e r e n t  m eanings, o r i f  they  do, what 

th o se  meanings might be. A second D ig est t e s t  makes an alm ost 

id e n t ic a l  p o in t about th e  le g a l fu n c tio n  o f  custom, bu t i t  r e f e r s  only 

to  consuetudo: "W e ll-e s ta b lish e d  custom ( d iu tu m a  consuetudo-) ought

to  be observed  pro ju re  e t  lege  in  r e l a t io n  to  th o se  m a tte rs  which do 

no t come under th e  w r i t te n  law ."* The I n s t i t u t e s , by c o n t ra s t ,  uses 

th e  words usus and mores r a th e r  th a n  consuetudo in  d e sc r ib in g  th e  

le g a l fo rc e  o f customs: "U nw ritten  law i s  th a t  which usus has

approved. For d iu tu m i mores5 endorsed by th e  acquiescence o f those  

who observe them ta k e  on th e  m antle o f  la w ."6 I t  seems l ik e ly  th a t  i t  

was such u n c e r ta in ty  in  te rm ino logy , as much as apparen t c o n tra r ia  in  

d o c tr in e  in  th e  Corpus J u r is  t e x t s  on custom , which led  th e  g re a t

3D. 1 .3 .3 2 .

“D. 1 .3 .3 5 .

5The s tan d a rd  m edieval ex p re ss io n  was d iu tu m i  mores r a th e r  than  
d iu tu m a  consuetudo (as  in  D. 1 .3 .3 5 ) . When speak ing  o f consuetudo 
m edieval j u r i s t s  ty p ic a l ly  used such a d je c tiv e s  as longa o r 
in v e te r a ta .

6 In s t .  1 .2 .9 .
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Bolognese g lo s s a to r  Azo to  com plain, "Quae s i t  longa consuetudo? Et 

i t a  l i c e t  c o n tin e a tu r  in  ru b r ic a  tamen leges  sub ea n o s ita e  obscure 

questionem  istem  -proseouantur. " 7

MAY CUSTOM INTRODUCE LAW?

I f  asked in  very  g en e ra l term s w hether custom might in tro d u ce  

law, few m edieval j u r i s t s ,  th e o lo g ian s  o r  ca n o n is ts  would have 

responded n e g a tiv e ly . D iv is io n s  among them came w ith  more s p e c if ic  

q u es tio n s  concern ing  how, under what c ircu m stan ces, and by whom 

custom ary law might be e s ta b l is h e d ,  and what i t s  e f f e c t  was when 

e s ta b lish e d .

Roman law g lo s s a to rs  based th e i r  d o c tr in e  th a t  custom might

in tro d u ce  law on two prim ary  t e x t s ,  one from th e  D igest and one from

th e  I n s t i t u t e s . D .1 .3 .3 2  quoted th e  j u r i s t  J u l ia n  as having s a id ,  in

p a r t ,  th a t  "Immemorial custom i s  observed p ro  le g e , no t unreasonably;

and th i s  i s  what i s  c a l le d  th e  law (.ius) e s ta b l is h e d  by usage

f m oribusl . " The I n s t i t u t e s ' d o c tr in e  on custom was based on th e

D igest and h e ld , f i r s t ,  th a t  Roman law came e i th e r  from w r i t te n  o r

u n w ritten  s o u rc e s ,8 and second, t h a t : 9

U nw ritten  law i s  th a t  which usage (u su s) has approved. For 
lo n g -p ra c tic e d  customs f d iu tu rn i  mores) endorsed by th e  
acquiescence o f  th o se  who observe them ta k e  on th e  m antle o f 
law.

7SUMMA CODICIS, on C .8 .5 2 (5 3 ) .2 .

8 In s t .  1 .2 .3 .

9 In s t .  1 .2 .9 .
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Another D igest t e x t  r e l i e d  on by th e  g lo s s a to rs  on t h i s  p o in t a s s e r te d  

th a t  "every  r u le  o f  law f lu s t i s  e i th e r  made by agreem ent o r  

e s ta b l is h e d  by n e c e s s i ty  o r  b u i l t  up by cu sto m ."10 I m e r iu s ,  in  a 

g lo ss  on th i s  t e x t ,  spoke o f  th e  th re e fo ld  n a tu re  o f  law: th a t

e s ta b l is h e d  by s t a t u t e  (turn le g e ) , by custom ( trim m oribusl , and by th e  

n e c e s s ity  o f  n a tu re  ( turn n a tu ra e  n e c e s s i ta s l .  11 A few g en era tio n s  

l a t e r  Azo a s s e r te d  th a t  custom n o t on ly  c re a te d  law, bu t abrogated and 

in te rp r e te d  i t . 12

Canon law yers, beg inn ing  w ith  G ra tia n , based  t h e i r  d o c tr in e  th a t  

custom could  e s ta b l i s h  law p r im a r ily  on th e  Etym ologies o f Is id o re  o f 

S e v il le  r a th e r  th a n  d i r e c t ly  on th e  Roman law te x ts .  I s id o re ,  

ap p a re n tly  re ly in g  on Roman le g a l d o c tr in e , d e fin e d  custom 

(consuetudo) as a k in d  o f  law ( iu s )  i n s t i tu t e d  by g en e ra l conduct 

(mores') which i s  accep ted  as lex  when lex  i s  la ck in g . 13 G ra tian  quotes 

I s id o re  as a u th o r i ty  fo r  th e  p ro p o s itio n  th a t  custom can i n s t i t u t e  

la w .“  In  f a c t ,  G ra tia n  based h is  d o c tr in e  th a t  a l l  law may be 

fundam entally  d iv id e d  in to  d iv in e  and n a tu ra l  law, on th e  one hand, 

and human law (which was e s ta b l is h e d  by custom ), on th e  o th e r ,  on 

I s id o r e ’s s ta te m e n t th a t  d iv in e  laws were e s ta b l is h e d  by n a tu re  and

10D. 1 .3 .4 0 .

11Reproduced in  4 SAVIGNY, GESCHICHTE DES ROMISCHEN RECHTS IM 
MITTELALTER, Anhang I I  a t  388 (1826).

12AZO, SUMMA SUPER CODICEM, C .8 .5 2 .6. (1966 e d . ). E t quidem v id e tu r  
quod consuetudo s i t  c o n d i tr ix  l e g i s ,  a b ro g a tr ix  e t  i n t e r p r e ta t r ix .

“ ISIDORI HISPALENSIS EPISCOPI, ETYMOLOGIARUM, BK. V (W.M. Lindsay ed. 
1911). Consuetudo autem e s t  iu s  quoddam moribus in s t i tu tu m , quod pro  
lege s u s c ip i tu r ,  cum d e f i c i t  l e x . . .

“ GRATIAN, DECRETUM, D. 1. 5.
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human laws by custom fmores'). 15

T heologians a lso  r e l i e d  upon I s id o re  fo r  t h e i r  d o c tr in e  th a t  

customs m ight become laws, bu t fo llow ing  A quinas, chey a lso  quoted 

A ugustine, who had w r it te n ,  "The customs o f  God's people ( mos p o o u li 

D ei-) and th e  i n s t i tu t i o n s  o f  our an c e s to rs  a re  to  be considered  as 

laws (p ro  l e g e ) . " 15

THE BASIS OF THE BINDING FORCE OF CUSTOMARY LAW 

P ro fe s so r  W alter Ullmann has a s s e r te d  th a t  m edieval j u r i s t s ,  

alm ost w ith o u t excep tio n , based th e  b ind ing  fo rc e  o f  custom upon th e  

t a c i t  consen t o f  th e  people. 17 A s e r ie s  o f  t e x t s  in  th e  D igest made 

th i s  p o in t  q u i te  e x p l ic i t ly .  In  a t e x t  a t t r ib u t e d  to  th e  second 

cen tu ry  j u r i s t  J u l ia n ,  i t  was argued th a t  because s ta tu te s  them selves 

were b in d in g  on ly  because th ey  had been accep ted  by th e  people through 

th e i r  v o te s ,  i t  was a lso  f i t t i n g  th a t  what th e  peop le  had approved 

th rough th e  substance  o f i t s  a c tio n s  should  be b in d in g  on everyone. 15 

A te x t  a t t r ib u t e d  to  Hermogenian, a l a t e  th i r d  cen tu ry  j u r i s t ,  a lso  

based th e  b in d in g  fo rc e  of customs on t h e i r  b e ing  "a t a c i t  agreement 

o f  th e  c i t i z e n  f t a c i t a  civium con v en tio l . 1119 The g lo s s a to rs  knew th e se

15ISIDORE, su p ra . Omnes autem leges au t d iv in ae  s u n t, au t humanae. 
D ivinae n a tu ra ,  humanae moribus c o n s t a t , . . .

15SUMMA THEOLOGIA, I - I I ,  Q.97, A r t .3.

17See W. ULLMANN, THE MEDIEVAL IDEA OF LAW 63 (1969).

18D. 1 .3 . 32. 1.

19D1. 3. 35.

20Quoted in  I I  CARLYLE, A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE 
WEST 53, Note 1 (1909).
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te x ts  w e ll , and as a g lo s s 20 on th e  B rachylogus21 makes p la in ,  they 

a lso  knew C ic e ro 's  d e f in i t io n  o f  custom ary law: " Consuetudo i s

thought to  be th a t  which la p se  o f  tim e has approved by th e  common 

consent o f a l l  w ithou t th e  sa n c tio n  o f  s t a t u t e . 1,22

I t  might be thought th a t  t h i s  d o c tr in e  would have been 

s e lf - e v id e n t  m erely from th e  d e f in i t io n  o f  custom—th a t  th e  p i l in g  up 

o f  a u th o r i t ie s  in  i t s  support th e re fo re  would have been com pletely 

unnecessary . As Ullmann has rem arked ,23 th e  very  id e a  o f  customary 

law presupposes th e  p a r t i c ip a t io n  o f th e  people. T his e lim in a te s  th e  

id e a , which th e  g re a t s ix te e n th  cen tu ry  Spanish ju r i s t - th e o lo g ia n ,  

F rancisco  S uarez, was a t  p a in s  to  r e f u te ,  th a t  th e  long-con tinued  

p ra c t ic e s  o f  a s in g le  p erson , even i f  th a t  person were th e  r u le r ,  

could  e s ta b l is h  customary law. 2ft But to  say  th a t  th e  c re a tio n  of 

customary law, as a d e f in i t io n a l  m a tte r , presupposed th e  p a r t ic ip a t io n  

o f th e  people i s  no t n e c e s s a r i ly  to  say , as Ullmann d id  e lsew h ere ,25 

th a t  te c h n ic a l ly  i t  was th e  v o lu n tas  p o p u li r a th e r  th a n  th e  vo lun tas 

p r in c ip is  which gave le g a l c h a ra c te r  to  custom. M edieval d o c trin e  on 

th e  c r i t i c a l  elem ent in  th e  tran s fo rm a tio n  of custom ary p ra c t ic e s  in to

210ne o f two o u ts ta n d in g  works o f  th e  e a r ly  French o ffsh o o ts  o f th e  
school a t  Bologna, m istaken ly  a t t r ib u te d  by Savigny to  I rn e r iu s .  See 
H. KANTOROWICZ, STUDIES IN THE GLOSSATORS OF THE ROMAN LAW 43, 112,
113 (1938).

22CICER0, DE INVENTIONE 2 .22 .67  (H.M. Hubbell t r a n s .  1949). 
Consuetudine autem iu s  esse  p u ta tu r  id  quod v o iu n ta te  omnium s in e  lege 
v e tu s ta s  com prabarit.

23THE MEDIEVAL IDEA, su p ra , a t  65.

2“DE LEGIBUS. AC DEO LEGISLATORE, BK.VII, CH. IX (1944 ed. ).

25W.ULLMANN, LAW AND POLITICS IN THE MIDDLE AGES 62 (1975).

105

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

le g a l ly  b in d in g  ru le s  was co n sid erab ly  more complex, and le s s  uniform , 

than  U llm ann's s ta tem en t suggests .

Some o f  th e  e a r l i e r  m edieval j u r i s t s  indeed seemed to  ho ld  in  a 

s tra ig h tfo rw a rd  way th a t  th e  p e o p le 's  consen t was th e  elem ent th a t  

gave le g a l fo rc e  to  custom ary p ra c t ic e s .  V acariu s. a  tw e lf th  cen tu ry  

g lo s s a to r  educated  a t  Bologna, who i s  most famous fo r  having been th e  

f i r s t  known e x p o s ito r  o f  Roman law in  England, q u ite  e x p l ic i t ly  

d e riv ed  th e  le g a l fo rc e  o f  custom from th e  p e o p le 's  consent. 26 The 

French j u r i s t  P e tru s  de B e lla p e r t ic a  (d . 1308), r e a c tin g  a g a in s t th e  

op in ions o f  some g lo s s a to r s 27 th a t  th e re  was a d i r e c t  cause and e f f e c t  

r e la t io n s h ip  between usages fmorest and custom ary law (consuetudo) . 

in s is te d  th a t  th e  a c tio n s  o f  usage o f  them selves produced no le g a l 

fo rce ; th e  b ind ing  e f f e c t  o f  custom came s o le ly  from th e  t a c i t  consent 

o f  th e  poeple: Usus non e s t  causa co n su e tu d in es . sed  t a c i t a  v o lu n tas

p o p u li. " 28

S t i l l ,  based upon our f in d in g  in  th e  p reced ing  c h ap te r t h a t  a 

s u b s ta n t ia l  p ro p o rtio n  o f th e  g lo s s a to rs  and p o s t-g lo s s a to rs  h e ld  th a t  

th e  emperor "h e ld  a l l  laws in  h is  b re a s t"  and th a t  th e  pqpuIus Romanus 

as a r e s u l t  o f  a com plete and ir re v o c a b le  t r a n s f e r  o f  imperium to  th e  

emperor th rough  th e  lex  r e g ia  no longer h e ld  any lawmaking power, one

26TEE LIBER PAUPERUM OF VACARIUS 15 (F. de Z ulueta  ed. 1927). This 
was a  g lo ss  on th e  words t a c i t o  consensu in  D. 1 .3 .3 2 .1 . To t h i s  may 
be added V aca riu s ' s g lo ss  on th e  words consensus f e c i t  in  D. 1 .3 .4 0 , in  
which he in t e r p r e t s  th e  consensus spoken o f  as being  th a t  " i s  populo".

27E. g . , Jacobus de Arena, who ta u g h t a t  Padua, S iena , Bologna, and 
Reggio in  th e  second h a l f - o f  th e  th i r t e e n th  cen tu ry , w rote: "Mores
su n t causae p roducen tes consuetudinem , consuetudo vero  e s t  causatum ."

28LECTURA SUPER PRIMUS ET SECUNDA PARTE CODICIS, on C .8 .52 .1 .
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would su sp e c t e i th e r  th a t  Ullmann was wrong in  c laim ing  th a t  v i r t u a l l y  

a l l  m edieval j u r i s t s  agreed  th a t  th e  le g a l e f f e c t  o f  custom ary law 

came from p o p u la r consent o r  t h a t  th e  j u r i s t s  were compelled to  use 

some p r e t t y  fancy  footw ork in  h o ld in g  bo th  p o sx tions.

I  b e lie v e  th a t  Ullmann d id  o v e r s ta te  h is  c a s e .25 Apart from th e  

s ta tem en ts  quoted above, th e re  i s  n o t much evidence th a t  th e  Bolognese 

g lo s s a to rs  were very  concerned w ith  id e n tify in g  th e  a c t iv e  elem ent in  

th e  tra n s fo rm a tio n  o f mores to  custom ary law. Because o f d iv is io n  o f  

o p in ion  among th e  g lo s s a to rs  over w hether th e  th e  people o f m edieval 

Europe s t i l l  had lawmaking power one might a n t ic ip a te  th a t  th o se  

j u r i s t s  who den ied  a p re se n t lawmaking power would be in c lin e d  to  

r e j e c t  th e  id e a  th a t  th e  fo rc e  o f  custom ary law came from popu lar 

consen t. This i s  in  f a c t  th e  p o s i t io n  th a t  I rn e r iu s  took. He 

adm itted  t h a t  in  form er tim es when people had th e  power o f making 

law s, s t a t u te s  m ight be ab rogated  through th e  p eo p le ’s t a c i t  co n sen t, 

bu t now, s in c e  t h e i r  power to  make law had been t r a n s f e r r e d  to  th e  

em peror, t h i s  was no longer t r u e . 30

29A lthough in  h is  numerous d is tin g u is h e d  works on m edieval 
ju r isp ru d e n c e  he i s  g iven  to  pronouncements about what "m edieval 
j u r i s t s "  though t on v a rio u s  s u b je c ts ,  v i r t u a l l y  a l l  o f  h is  ev idence i s  
tak en  from th e  works o f  th e  p o s t-g lo s s a to r s  ( i . e . , from works d a ted  in  
th e  fo u r te e n th  c en tu ry ). He appeared  to  be fa m ilia r  on ly  w ith  th o se  
e a r l i e r  g lo s se s  which were quoted in  th e  works o f th e  p o s t-g lo s s a to r s .  
In  a  fo o tn o te  to  h is  f i r s t  p u b lish e d  a r t i c l e ,  B arto lu s  on Customary 
Law (1940 ), he s ta te d  th a t  he was w r itin g  a t r e a t i s e  "on th e  d o c tr in e  
o f Customary Law accord ing  to  th e  I t a l i a n  j u r i s t s  o f  th e  Middle A ges." 
He never p u b lish e d  such a t r e a t i s e ,  and ch ap te rs  on custom ary law in  
h is  l a t e r  books co n ce n tra te d  on th e  d o c tr in e  o f  th e  p o s t-g lo s s a to rs .

" G lo s s  on D. 1 .3 . 32, reproduced in  4 SAVIGNY, su p ra , a t  387. L oqu itu r 
haec le x  secundum sua tem pora, quibus populus habebat p o testa tem  
condendi le g e s ,  ideo  t a c i t o  consensu omnium p er consuetudinem 
abrogan tu r. Sed q u ia  hod ie  p o te s ta s  t r a n s l a t a  e s t  in  im peratorem , 
n i h i l  f a c e re t  desuetudo p o p u li.
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G enera lly  speak ing , th e  p o s t-g lo s s a to r s  took  a m iddle p o s it io n  

between th a t  o f  I m e r i u s 's  d e n ia l  o f  any popular lawmaking power and 

th a t  o f  th e  j u r i s t s  who he ld  t h a t  p o p u la r consent was th e  s o le  element 

in  tran sfo rm in g  mores in to  co n su e tu d in es . One may see  th e  beginnings 

o f  t h i s  p o s i t io n  in  B arto lus*s su c c e s s fu l attem pt to  combine th e  views 

o f  Jacobus de Arena and P e tru s  de B e lla p e r t ic a . Usage, he s a id ,  was 

th e  remote cause o f  customary law, and th e  p e o p le 's  t a c i t  consent was 

th e  p roxim ate c a u s e .31 This s o lu t io n  appears to  uphold a p re se n t power 

in  th e  peop le to  make custom ary law, in  c o n tra d ic t io n  to  j u r i s t s  who 

in s i s te d  on im p e ria l lawmaking m onopoly.32 But, as we saw in  th e  

p reced in g  c h a p te r , B arto lus d id  n o t ho ld  a s teady  course on th i s  

is su e . On th e  one hand i t  i s  t r u e  th a t  in  a d d itio n  to  s t a t in g  th a t  

popu la r consen t was th e  proxim ate cause o f  th e  le g a l e f f e c t  o f  custom, 

he a lso  app rov ing ly  quoted Gulielm us de Cunio as say ing  th a t  th e  

emperor on ly  h e ld  th e  power to  l e g i s l a t e  w hile th e  r ig h t  to  g ive 

customs th e  fo rc e  o f  law rem ained w ith  th e  p e o p le .33 On th e  o th e r  hand 

B arto lu s  e lsew here rep e a te d ly  den ied  th e  populus any power to  make 

g en e ra l laws; t h i s  was rese rv ed  fo r  th e  emperor alone. 3<* And even in

31COMMENTARIUS AD DIGESTUM VETUS, R e p e t i t io  ad D .1 .3 .32 : Usus e t
mores su n t causae  c o n su e tu d in is , d ico  causa rem ota, nam causa  proxima 
e s t  t a c i tu s  consensus, qu i c o l l i g i t u r  ex usu e t  moribus.

32For exam ple, P la c e n tin u s , whom B arto lu s  quoted d isap p ro v in g ly  on 
t h i s  p o in t.

33BART0LUS, COMMENTARIUS AD CODICEM, C .8 .52 .1 . [ Q] uod in  principem
t r a n s l a t a  e s t  p o te s ta s  condendi legem expressam e t  sc rip tam , non autem 
consuetud inarium , quae in  eum non p o tu i t  t r a n s f e r r i ,  cum p ro ced a t ex 
t a c t i o  consensu.

3“For d is c u s s io n  see  C.N. S. WOOLF, BARTOLUS OF SASSOFERRATO 37-40 
(1913).
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h is  app roval o f  G ulie lm us's  a s s e r t io n  o f  th e  p e o p le 's  r ig h t  to  g ive 

t h e i r  customs le g a l fo rc e , B arto lu s  assumed th a t  t h i s  r ig h t  was made 

e f f e c t iv e  by th e  em peror's t a c i t  consent. 35 What a l l  t h i s  appears to  

mean i s  t h a t ,  d e sp ite  B a r to lu s 's  language, in  h is  ju r i s p ru d e n t ia l  

scheme th e  t a c i t  consent o f th e  people i s  r e a l ly  on ly  an in te rm ed ia te  

cause o f  custom ary law, and th e  causa proxima i s  th e  em peror's t a c i t  

consent.

This l a t t e r  in te r p r e ta t io n ,  w ith  a s l ig h t  m o d ifica tio n  o f 

language, became th e  s tan d ard  c iv i l i a n  d o c tr in e  on th e  question . As 

F ran c isco  Suarez analyzed th e  q u es tio n  o f  who had th e  power to  g ive  

custom th e  fo rc e  o f  law, one must d is t in g u is h  between th e  proxim ate 

and p rim ary  c a u s e s .36 The proxim ate cause , he s a id ,  was th e  men who 

in a u g u ra te  and con tinue a usage by th e i r  a c ts . In  h is  e la b o ra tio n , 

th i s  cause  was s a id  to  co n ta in  th re e  elem ents: th e  ag en t, th e  

e x te rn a l  a c t io n  o r  frequency o f a c t io n , and th e  in te r n a l  w i l l  or 

consen t. He r e je c te d  th e  su g g estio n  o f  th e  p o s t-g lo s s a to r  Baldus37 

th a t  th e  prox im ate cause con ta ined  a fo u r th  elem ent—tim e—saying  th a t  

tim e was n o t a  cause bu t on ly  a r e q u is i te  co n d itio n . The prim ary 

cause he id e n t i f i e d  as th e  so vere ign  power ( suneriorem  p o te sta tem l o r  

th e  emperor ( i f  h is  a u th o r i ty  was n ecessary  to  g ive  fo rc e  to  th e  

cu s to m ):38

35D. CONSTITUTIO PRIMO, lex  haec autem t r i a . No.3. Ip se  (sc . 
p r in c e p s)  p ra e su m itu r .. .  p o testa tem  in tro d u cen d i consuetudinem populo 
concedere. . .  co n sen s isse  p raesum itu r consuetudinem ta n to  tempore 
p a tien d o . Quoted in  Ullmann, B a rto lu s , supra a t  272.

3SDE LEGIBUS, su p ra . BK. V II, CH. IX.

3 7Baldus was made a d o c to r o f  laws by B arto lu s  in  1344.

38DE LEGIBUS, su p ra .
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When th e  f i r s t  o f  th e se  two causes i s  c a l le d  th e  proxim ate, 
e s p e c ia l ly  in  re fe re n c e  to  a custom o f f a c t  ( consuetudinem 
f a c t i l , fo r  th e  reason  th a t  i t  e f f e c t s  ( o p e ra tu r l th e  custom 
d i r e c t ly  and im mediately. Of custom as law ( ju r i s  
c o n s u e tu d in is1, however, th e  emperor i s  th e  p r in c ip a l  
( p ra e c io u a l cause. He may a lso  be c a l le d  th e  immediate 
( itnm ediata’l cause by reason o f  th e  immediacy o f  th e  
lawmaking power e x e rc ised , even though he may n o t be such by 
reason  o f  th e  immediacy of h is  p e rso n a l agency .. .

Suarez had e lsew here  denied th a t  th e  peop le s t i l l  p o ssessed  any 

p re se n t lawmaking power, and th e re fo re  he was le d  to  th e  conclusion  

th a t  th a t  th e  p r in c ip a l  cause o f custom ary law must be th e  power o f 

th e  p rin c e . But he l e f t  open th e  p o s s ib i l i ty  th a t  in  th e  case o f 

o th e r  p e o p le s , who had n o t p a rte d  w ith  t h e i r  imperium. th e  immediate 

cause o f  th e  fo rc e  o f  customary laws might be th e  judgment o f  th e  

people. T h is  l in e  o f  reason ing  goes back a t  l e a s t  to  A quinas, who 

h e ld  th a t :  3 9

The p eo p le  (m u ltitu d o ) among whom a custom i s  in tro d u ced  may 
be o f  two c o n d itio n s . For i f  th ey  a re  f r e e ,  and ab le  to  
make t h e i r  own law s, the  consent o f  a whole people expressed  
by a custom counts fo r  more in  favor o f a p a r t i c u la r  
observance th a n  does the  a u th o r i ty  o f  th e  p r in c e ,  who has 
no t th e  power to  frame laws, except as re p re se n tin g  th e  
people. T h e re fo re , although each in d iv id u a l cannot make 
law s, y e t  th e  whole people can. I f ,  however, th e  people 
have n o t th e  f r e e  power to  make t h e i r  own law s, o r  to  
a b o lish  a law made by a h igher a u th o r i ty ,  n e v e r th e le s s ,  a 
p r e v a i l in g  custom o b ta in s  th e  fo rce  o f  law in  so f a r  as i t  
i s  t o l e r a t e d  by th o se  to  whom i t  belongs to  make laws fo r  
th a t  peop le ; because , by th e  very  f a c t  th a t  th ey  to l e r a te  
i t ,  th e y  seem to  approve o f th a t  which i s  in tro d u ced  by 
custom.

"SUMMA THEOLOGIA, su p ra .

110

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

Although th i s  was th e  d o c tr in e  o f  a th e o lo g ia n , n o t a  lawyer, I 

b e lie v e  i t  w e ll exp resses th e  framework o f  a n a ly s is  w ith in  which 

n e a r ly  a l l  m edieval and e a r ly  modem c iv i l i a n s  who were concerned w ith  

th e  q u es tio n  o f how, and th rough  whose a c tio n s  o r  consent customs 

a t ta in e d  le g a l fo rc e , a tta c k e d  th e  problem. E very th ing  tu rned  on th e  

degree to  which th e  people were h e ld  to  po ssess  lawmaking power. This 

i s  why I thought i t  n ece ssa ry  to  devote co n sid e ra b le  space in  th e  

p reced ing  c h ap te r to  th e  m edieval c i v i l i a n  d o c tr in e s  o f  th e  lex  re g ia .

Even j u r i s t s  who h e ld  t h a t  th e  peop le no longer had le g i s la t iv e  

a u th o r i ty  in  t h e i r  own r ig h t  f re q u e n tly  h e ld  th a t  through th e  express 

perm ission  o r  t a c i t  consent o f  th e  emperor th e  popuIus might in tro d u ce  

custom ary law,**0 and even i f  some j u r i s t s  d id  n o t th in k  th a t  th e  

p e o p le 's  consent was th e  p r in c ip a l  b a s is  o f  custom 's le g a l fo rc e , 

n e a r ly  a l l  h e ld  th a t  i t  was an e s s e n t i a l  in te rm ed ia te  b a s is .  As a 

consequence, th e  j u r i s t s ,  and p a r t i c u la r ly  th e  p o s t-g lo s s a to r s ,  took  

s e r io u s ly  q u es tio n s  about th e  ex p ress io n  o f th e  p e o p le 's  consent.

Some o f th e  q u es tio n s  had to  do w ith  what " th e  p e o p le 's  consent" 

meant, and o th e rs  were concerned w ith  how th e  agreement o f  th e  

community was to  be e s ta b l is h e d  and proved.

As we saw in  th e  p reced in g  c h a p te r , m edieval c iv i l i a n s  and 

can o n is ts  were wont to  analyze  q u es tio n s  about " th e  people" o r  " th e  

community" in  term s o f  d o c tr in e s  drawn from th e  Roman p r iv a te  law o f 

c o rp o ra tio n s . R egarding custom th e  q u e s tio n  arose: Which consent was

meant, th a t  o f  in d iv id u a ls  a c t in g  as in d iv id u a ls ,  o r th a t  o f

1,0For d is c u s s io n  and c i t a t i o n  o f  a u th o r i t i e s ,  see  SUAREZ, su p ra , a t  
522-23.
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in d iv id u a ls  a c t in g  as members o f  a  u n iv e r s i ta s  c a l le d  th e  populus?*1 

By u n iv e rs a l agreement o f  th e  c i v i l i a n s ,  th e  consen t to  be considered  

was th a t  o f  in d iv id u a ls  considered  as members o f a u n iv e r s i ta s . The 

p r in c ip a l  e f f e c t  o f  th i s  a n a ly s is  was th e  a p p lic a t io n  o f  one o f th e  

c e n t r a l  d o c tr in e s  o f  c o rp o ra tio n  law—th a t  th e  consent o f  th e  m a jo rity  

o f th e  members o f  a co rp o ra te  body was taken  to  be t h a t  o f  th e  whole 

body—42 to  th e  ju risp ru d e n c e  o f custom ary la w .1*3

The c o n d itio n s  fo r  th e  v a l id i t y  o f consen t were borrowed from 

ano ther branch o f  Roman p r iv a te  law in  which w i l l  was an e s s e n t ia l  

f e a tu r e - - th e  law o f  c o n tra c ts .  B arto lu s  compared custom w ith  a 

c o n tra c t: "Consuetudo a e q u ip a r i tu r  pacto ; r a t i o ,  q u ia  utrumque

p ro c e d it ex consensu. " 4* He and th e  o th e r  p o s t-g lo s s a to r s  a p p lied  

ru le s  taken  from th e  law o f c o n tra c ts  concerning m istak e , co e rc io n , 

a b i l i t y  to  express th e  w i l l ,  and th e  l ik e ,  to  th e  d o c tr in e  o f 

custom ary law. u5

THE ELEMENT OF TIME IN CUSTOMARY LAW 

The m edieval c iv i l i a n s  found a number o f  te x ts  in  th e  Corpus 

J u r is  which suggested  th a t  p r a c t ic e s  and usages had to  be m ain tained  

over a c e r ta in  p e r io d  o f  tim e b e fo re  th ey  became b in d in g  as custom ary 

law. The problem was th a t  th e  te x ts  used th re e  d i f f e r e n t  words to  

d e sc r ib e  th a t  tim e p e r io d , and although  th ey  a l l  su ggested  long u se ,

61See Ullmann, B a r to lu s . su p ra , a t  270. 

ft2D. 50. 1. 19.

43See SUAREZ, s u p ra , a t  526-29.

* *COMMENTARIUS AD CODICEM, NO. 2.

*5See ULLMANN, THE MEDIEVAL IDEA OF LAW, s u p ra , a t  63-64.
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none o f  them la id  down a d e f in i te  tim e frame. The tim e o f  observance 

was v a r io u s ly  r e fe r r e d  to  as d iu tu m i m ores.* 6 d iu tu m a  consuetudo .*7 
in v e te ra ta  consuetudo .* 8 and " longa consuetud ine. . . observed over many 

y ea rs  f u lu rm o s  annosl . " * 9 The l a s t  exp ress ion  was th e  most d e f in i te ,  

b u t even i t  p rov ided  l i t t l e  guidance to  th e  g lo s s a to rs .  Azo 

com plained about i t :  "Quae s i t  longa consuetudo? E t i t a  l i c e t

c o n tin e a tu r  in  ru b r ic a ,  tamen leges sub ea obscure quaestionem  istam  

p ro se q u a n tu r .115 0

Because th e  p e r io d  o f tim e re q u ire d  by J u s t in ia n 's  law books was 

indeed  an "obscure q u e s tio n ,"  i t  became a p o in t o f  con trove rsy  among 

th e  g lo s s a to rs .  Some o f th e  e a r ly  g lo s s a to r s ,  in  language which we 

w i l l  see  r e p l ic a te d  in  th e  E ng lish  common law yers ' trea tm e n t o f 

custom, s a id  th a t  th e  tim e needed was "cu ius c o n t r a r i i  non e x ta t  

m em oria."51 This lo c u tio n , o r a v a r ia n t  o f i t ,  was rep ea ted  throughout 

th e  Middle Ages, and probab ly  ex p la in s  why th e  s tan d a rd  E ng lish  

t r a n s l a t io n  o f lon g a . d iu tu m a . and e s p e c ia lly  in v e te ra ta  consuetudo 

has been "immemorial custom ." I t  i s  c le a r  th a t  th e  p h rase , except 

perhaps a t  th e  very  beg inn ing , was n o t taken  l i t e r a l l y  to  mean 

immemorial by m edieval j u r i s t s .  The b ig  d isp u te  among th e  g lo s s a to r s ,

46In s t .  1 .2 .9 . D iu tum us i s  norm ally  t r a n s la te d  in to  E ng lish  as "o f 
long d u ra tio n ,"  o r  " la s t i n g ."

*7D. 1 .3 . 33.

**D. 1. 3 .3 2 .1 . In v e te ru s  means " in v e te ra te " ,  " o ld " ,  "o f long 
s tan d in g . "

U9D. 1 .3 .3 5 .

soSUMMA CODICIS, C. 8 .5 2 .2 , p. 324 (1966 ed. )

51AZ0, su p ra , on C .8 .5 2 .2 .
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a t  l e a s t  from th e  tim e o f Azo, was w hether th e  p e r io d  o f  immemorial 

custom, beyond which no memory to  th e  co n tra ry  e x is te d ,  was te n  years  

o r  tw enty years .

The g lo s s a to rs  d id  no t a r b i t r a r i l y  s e le c t  th e  p e rio d s  o f  te n  and 

tw enty y e a rs ,  bu t as was t h e i r  common p r a c t ic e ,  ap p lied  th e  ru le s  from 

a d i f f e r e n t  branch o f  Roman law in  which th ey  saw p a r a l l e l  is su e s  

reg a rd in g  tim e. In  th i s  case  th e y  drew upon th e  law o f p ro p erty .

Under th e  in s t i tu t i o n s  o f  u su cap io 52 and p r e s c r ip t io n  (o r a e s c r ip t io l 5 3 

a c q u is i t io n  o f  ownership o f p ro p e r ty  belong ing  to  ano ther m ight be 

a t ta in e d  through continuous p o sse ss io n  o f  th e  p ro p e rty  fo r  a  p e r io d  o f 

tim e f ix e d  by law. In  th e  developed form o f lo n g i tem poris 

p r a e s c r ip t io . te n  y e a rs ' p o sse ss io n  was req u ire d  in t e r  p ra e se n te s  and 

tw enty  y e a rs ' in t e r  ab sen te s . s<* In  th e  l a t e r  em pire th e  i n s t i t u t i o n  o f 

lo n g iss im i tem poris p r a e s c r ip t io  appeared. At f i r s t  th e  r u le  was55 

th a t  re g a rd le s s  o f i t s  o r ig in ,  p o sse ss io n  fo r  f o r ty  y ea rs  com plete ly  

e x tin g u ish ed  th e  claim  o f th e  p erso n  p r im a r ily  e n t i t l e d .  L a te r  i t  was

52In  c l a s s i c a l  tim es usucapio  meant th e  a c q u is i t io n  o f  ow nership 
(dominium*) o f  e i th e r  r e a l  p ro p e rty  o r  moveables by continuous 
p o sse ss io n . The p erio d s  were two y ea rs  fo r  land and one y ea r fo r  
ev e ry th in g  e lse . I t  ap p lied  on ly  to  th o se  who had commercium ( th e  
r ig h t  to  u se  Roman c i v i l  p ro c e s s e s ) ,  and consequently  d id  n o t apply  to  
p ro v in ic a l  land. In  J u s t in i a n 's  tim e th e  term  on ly  ap p lied  to  
m eoveables, and th e  p e rio d  was extended to  th re e  y ea rs . I n s t .  2 .6 .

53To a llow  ownership o f p ro v in c ia l  land and by p o sse ss io n , lo n g i 
tem poris p r a e s c r ip t io  was developed in  th e  l a t e r  P r in c ip a te  by 
im p e ria l enactm ent. One o f i t s  g re a t  d if fe re n c e s  from u su c a p io . in  
th e  form know to  th e  g lo s s a to r s ,  was in  th e  r e q u is i te  p e rio d  o f  
p o sse ss io n .

5fcC. 7 .3 3 .9  & 12. P resence and absence were determ ined by w hether th e  
p a r t i e s  were dom iciled  in  th e  same p rov ince .

55C. 7 .31. 1.

114

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

enacted  th a t  a c tio n e s  p e rp e tu ae  must be b rought w ith in  t h i r t y  y e a rs , 

again  w ith  an e x t in c t iv e  e f f e c t . 56 F in a l ly ,  J u s t in ia n  o rdained  th a t  i f  

a bona f id e  p u rch ase r from even a bad f a i t h  h o ld e r h e ld  a th in g  fo r  

te n  y ea rs  o r  tw enty y ea rs  (depending upon th e  p resen ce  o r  absence o f 

th e  p a r t i e s )  and th e  person  e n t i t l e d  to  i t  d id  n o t a s s e r t  h is  c laim , 

th e  p u rch ase r would acq u ire  i t  by usucap io . 57

This s h o r t  summary o f  th e  law o f longa p r a e s c r ip t io  in d ic a te s  

th a t  even when th e  g lo s s a to rs  had decided  to  ta k e  th e  p e rio d  o f tim e 

n ece ssa ry  to  e s ta b l i s h  custom from th e  ru le s  o f  p r e s c r ip t io n ,  th ey  

s t i l l  had to  choose from among s e v e ra l p r e s c r ip t iv e  p e rio d s  prov ided  

fo r  in  th e  Corpus J u r i s . Azo suggests  th a t  th e  d o c to rs  r a d ic a l ly  

d i f f e r e d ,  some re q u ir in g  te n  o r  tw enty y e a rs ,  some t h i r t y ,  some f o r ty ,  

and some even f i f t y . 53. Azo h im se lf  h e ld  fo r  e i th e r  te n  o r tw enty 

y e a rs , depending upon p resen ce  o r absence. 59 The movement was in  th e  

d i r e c t io n  o f  th e  s h o r te r  p e rio d s  o f  tim e, and by th e  tim e o f 

A ccu rsiu s, te n  y ea rs  appears to  have been th e  p re v a i l in g  view. In  any 

ev en t, A ccursius in  h is  d e f in i t iv e  G lossa O rd in a ria  h e ld  th e  p e r io d  to  

be te n  y e a r s .60 T his view was uniform ly  accep ted  by th e  

p o s t -g lo s s a to r s ,  in c lu d in g  B a rto lu s , who took  th e  p o s i t io n  th a t  

su c c e ss fu l o b je c tio n  to  a custom must be made w ith in  te n  y ea rs  to  

p rev en t i t  from becoming law, reason ing  th a t  th e  d i s t in c t io n  drawn in

56C. Theodosius 4 .1 4 .1 .

5 7Novel 119.9.

58SUMMA CODICIS, su p ra .

53ld .

6“Gloss on th e  word in v e te r a te as i t  appeared in  D. 1. 3. 32.1.
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th e  law on p r e s c r ip t io n ,  and by Azo, between absen t and p re se n t 

p a r t i e s ,  d id  n o t apply  in  th e  case  o f  custom s in c e  th e  people (a s  a 

whole) a re  always p re s e n t ,  even i f  seme o f  them are  absen t. 61

The development o f  c a n o n is t d o c tr in e  on th e  tim e n ecessary  to  

e s ta b l i s h  custom ary law c lo s e ly  p a r a l le le d  c i v i l i a n  d o c trin e . As w ith  

th e  c i v i l i a n s ,  some o f  th e  e a r l i e r  w r i te r s  demanded an immemorial 

le n g th  o f  tim e , b u t th a t  p o s i t io n  had been abandoned by th e  l a t t e r  

p a r t  o f  th e  M iddle Ages. O ther c a n o n is ts 62 re q u ire d  a p e rio d  o f fo r ty  

y ea rs  fo r  can o n ica l custom s, and th i s  d o c tr in e  continued  to  be h e ld  by 

many, a t  l e a s t  reg a rd in g  customs which c o n tra d ic te d  e s ta b l is h e d  law. 

The p re v a i l in g  d o c tr in e  by th e  fo u r te e n th  c e n tu ry , even reg ard in g  

can o n ica l custom s, was th a t  te n  y ea rs  were s u f f i c i e n t  fo r  a custom to  

be deemed a n c ie n t and o f long s tan d in g . 63

By th e  tim e Suarez w rote h is  g re a t  t r e a t i s e  on custom j u r i s t s  

a p p a re n tly  commonly confused custom and p re s c r ip t io n ,  o r  equated  them, 

fo r  Suarez s a id ,  " th e  two words a re  o f te n  used  as com pletely 

synonymous because o f t h e i r  lik e n e ss  in  some d e t a i l s . " 6* P araph rasing  

Luis de M olina B a e t ic o ,65 Suarez id e n t i f ie d  lik e n e sse s  between 

u n w ritte n  law and p re s c r ip t io n :  " . . .  in  p r e s c r ip t io n  as w ell as

61C0MMENTARIUS AD CODICEM, s u p ra . No. 16.

62For example, H o s tie n s is  (d . 1271), who was both  a c i v i l i a n  and a 
c o n o n is t , in  h is  SUMMA ON DECRETALS, BK.I, RUBRIC IV.

63For a d is c u s s io n  o f  th e  c a n o n is t d o c tr in e  see  SUAREZ, su p ra . a t  
567-573.

6 “id .  a t  448.

65DE HISPANORUM PRIMOGENITORUM ORIGNE ET NATURA, CH. VI, NO. X. This 
i s  n o t Luis M olina, th e  s ix te e n th  cen tu ry  Spanish theo lo g ian .
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u n w ritten  law, th e re  e n te rs  an elem ent o f  b o th  f a c t  and law, which i s  

in tro d u ced  by f a c t ;  th e re fo re ,  p r e s c r ip t io n  re q u ire s  a c e r ta in  custom, 

and u n w ritten  law again  sometimes re q u ire s  a custom which i s  in  a 

c e r ta in  sense p r e s c r ip t iv e ,  th a t  i s ,  one th a t  i s  in d u b ita b le  and in  

accordance w ith  la w ."66 However, th e  n ece ssa ry  f a c tu a l  co n d itio n s  fo r  

th e  e s tab lish m en t o f  custom ary law were d i f f e r e n t  from th o se  which 

e s ta b l i s h  p re s c r ip t io n :  "A custom o f th e  peop le i s  n ecessa ry  fo r

le g a l r ig h t ;  th e  usage o f  a p r iv a te  person  i s  s u f f ic ie n t  fo r

p r e s c r ip t io n  " S7 B arto lu s  had been concerned to  make th e  same p o in t

in  d is t in g u is h in g  between custom and p re s c r ip t io n :  "Consuetudo e s t

disponens ex consensu p o p u li v e l m aio ris  p a r t i s  u n iv e rs i ta s  

c o n s ti tu tu m .. .  p r a e s c r ip t io  vero  e s t  iu s  d isp o s itu m ." "  In  a d d itio n , 

consen t o f  e i th e r  th e  peop le o r th e  p r in c e  was n ecessa ry  to  e s ta b l is h  

custom ary law, b u t i t  was no t n ecessary  to  o b ta in  th e  consent o f th e  

person  a g a in s t whom a p r e s c r ip t iv e  r ig h t  was e s ta b l i s h e d .59

This d is c u s s io n  o f  th e  d i s t in c t io n  between custom and 

p re s c r ip t io n  has been inc luded  p r im a r ily  in  o rd e r to  i l l u s t r a t e  an 

im portan t d if f e re n c e  between th e  g lo s s a to r s  and p o s t-g lo s s a to r s  (and 

t h e i r  su c c e sso rs ) . The requirem ent o f tim e might be considered  only  

as a requ irem ent demanded by se v e ra l te x ts  o f  th e  w r i t te n  law, o r  i t  

m ight be co n sid ered  as a means o f  showing th e  p e o p le 's  o r th e  p r in c e 's  

consen t. The g lo s s a to rs  tended to  analyze  th e  q u es tio n  in  th e  former

"SUAREZ a t  449.

67Id .

"Q u o ted  in  Ullmann, B a r to lu s . sup ra  a t  275, Note 3. 

"SUAREZ a t  450.
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manner; th e  p o s t-g lo s s a to r s  were moving in  th e  d ir e c t io n  o f th e  

l a t t e r .  In  o th e r  w ords, th e  p o s t-g lo s s a to rs  were moving away from a 

p reoccupation  w ith  th e  a u th o r i ta t iv e  le g a l  t e x t  and a concern th a t  

elem ents o f th e  te x t  be in te rp r e te d  so as to  make them appear to  be 

c o n s is te n t w ith  one an o th e r, toward a concern w ith  th e  coherence o f 

th e  law as a p h ilo so p h ic a l system. Under th e  l a t t e r  p e rsp e c tiv e  i t  

made sense to  conclude, as Suarez d i d , 70 th a t  custom r e a l ly  had no 

requirem ent o f f ix e d  tim e l ik e  p r e s c r ip t io n —th a t  once consent was 

proved, one way o r an o th e r, custom ary law was in  e f fe c t .

70 Id .
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CUSTOM AND CASE LAW:
THE ROLE OF JUDICIAL DECISION IN ESTABLISHING CUSTOMARY LAW

When th e  m edieval j u r i s t s  had s e t t l e d  q u estio n s  about th e  

d e f in i t io n  o f  custom ary law, and about th e  r e q u is i te  co n d itio n s  fo r  

i t s  e s ta b lish m e n t, they  wanted to  know how to  recogn ize  i t  when they  

saw i t .  Azo asked th i s  q u estio n  and gave th re e  t e s t s  fo r  reco g n itio n : 

th a t  i t  be re c e iv e d  w ithout c o n tra d ic t io n , th a t  no com plaint about i t  

be rece iv ed  in  th e  law c o u r ts ,  and th a t  th e  co u rts  have, a f te r  

d isc u ss io n  and c o n s id e ra tio n , decided  th a t  i t  i s  th e  custom. 71 A zo's 

t e s t s  were d e s tin e d  to  be m odified , b u t a  te x tu a l  b a s is  e x is te d  in  th e  

D igest o f look ing  to  co u rt d ec is io n s  to  e s ta b l is h  th e  p roo f o f a 

custom 's e x is te n c e . A te x t  a t t r ib u te d  to  U lpian sa id : "When i t

appears th a t  somebody i s  re ly in g  upon a custom e i th e r  o f  a c iv i ta s  o r  

a p ro v in ce , th e  very  f i r s t  is su e  which ought to  be ex p lo red , accord ing  

to  my o p in io n , i s  whether th e  custom has ever been upheld  in  a 

co n ten tio u s  p ro c e e d in g ." 72 On th e  b a s is  o f  th i s  t e x t  some o f  th e  e a r ly  

g lo s s a to rs  den ied  th a t  p r iv a te  p roceed ing  o u ts id e  a c o u r t could  c re a te  

a custom a f f e c t in g  th e  r ig h ts  o f o th e r  p e r s o n s .73

71SUMMA CODICIS, su n ra . Ex quibus d ig n o s c i tu r  esse  in d u c ts?  Et 
quidam ex t r i b u s  p raec ipue. Primum e s t ,  q u ia  s ic  e s t  obtentum s in e  
c o n tra d ic t io n e . Secundum q u ia  l i b s l l i  quaerimonarium de re  t a l i  non 
re c ip ie b a n tu r . T ertium , s i  cum c o n tra d ic e re tu r  non e sse  
consuetudinem , rep ro b a ta  c o n tra d ic t io n e  iudicatum  e s t  esse  
consuetudinem.

72D .1 .3 .34 . In  m edieval usage th i s  t e x t ' s  a p p lic a tio n  was n o t lim ite d  
to  lo c a l o r  p ro v in c ia l  customs.

73DAWS0N, THE ORACLES OF THE LAW 132 (1969).
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At some p o in t th e  id e a  o f  th e  need fo r  a c o u r t d e c is io n  was

wedded to  th e  id e a  th a t  two " a c ts  o f  usage" w ith in  th e  te n  o r twenty-

year tim e p e r io d  were n ece ssa ry  and s u f f i c i e n t  to  prove a custom. The

need fo r  two a c ts  o f  usage was based p r im a r ily  on D .22 .5 .12  where i t

was s a id ,  "Where th e  number o f w itn esses  i s  n o t s p e c if ie d ,  two

s u f f i c e . " A pparen tly  th e  a c ts  o f usage th e  j u r i s t s  p r im a r ily  had in

mind were j u d i c i a l  d e c is io n s . There was some d isag reem en t74 over

w hether j u d i c i a l  d e c is io n s  were n ecessa ry  and c o n c lu siv e , bu t th e re

was u n iv e rs a l  agreement t h a t  two c o u rt d e c is io n s  in  th e  req u ire d  tim e

p e rio d , p u rp o r tin g  to  apply  th e  custom in  q u e s tio n , would p rov ide  a t

le a s t  prim a fa c ie  p ro o f th a t  th e  custom e x is te d  and was b ind ing  on th e

community. 75 The G lossa O rd in a ria  o f  A ccursius p ro v id es  a c le a r

example o f  t h i s  d o c t r i n e :76

But how i s  custom in tro d u ced  in  th e  te n -y e a r  period? I 
answer: i f  a judgment was rendered  tw ice w ith in  th a t
p e r io d , o r  i f  a com plaint in te rp o se d  a g a in s t such a custom 
was tw ice  r e je c te d  by a judge , as in  [D. 1 .3 . 34, C. 1.4. 15, 
and D .1 .3 .3 8 .]  But then  we would decide accord ing  to  
exam ples, a g a in s t th e  p ro h ib i t io n  o f  [C. 7. 45 .13]. But one 
can say: n o t accord ing  to  examples bu t accord ing  to  custom,
which i s  proved by examples and th e  lap se  o f  te n  years .

74B arto lu s  on D .1 .3 .32 : "Sometimes th e  custom i s  w r it te n  down in
p u b lic  documents because a judge has adjudged between two p a r t i e s  th a t  
th e  custom i s  such and such. The q u e s tio n  i s  w hether such 
pronouncement c re a te s  ev idence as to  a l l  persons. Contra a re  Jacobus, 
B aldus, Jacobus de A re, P e te r  and Cynus, on th e  ground th a t  th e  m ile 
i s  th a t  re s  i n t e r  a l io s  does n o t p re ju d ic e  o th e rs . N icho las, Matthew, 
and M artinus de Fano ho ld  to  th e  o p in ion  o f  Azo th a t  such judgment 
makes law fo r  a l l . "

75See S. BRIE, su p ra , a t  108-112, 145-46, and DAWSON, su p ra , a t  132. 

7eGloss on D .1 .3 .3 2 .1 . (on  th e  word in v e te r a ta l .
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The g lo s s a to rs  took s e r io u s ly  J u s t in ia n 's  maxim non exempt i s . 

under which judges were re q u ire d  to  make d ec is io n s  " in  accordance, no t 

w ith  exam ples, bu t w ith  th e  la w s ." 77 G enerally  speak ing , th e i r  

d o c tr in e  was t h a t  a ju d ic ia l  d e c is io n  would have e f f e c t  as re s  

ju d ic a ta  in  th e  p a r t i c u la r  c a se , b u t could  have no o th e r  e f f e c t  s in ce  

"o th e r  judges must no t decide  accord ing  to  th a t  exam ple."7* In 

p r a c t ic e ,  however, they  q u ic k ly  found a way to  circum vent th i s  

p ro h ib i t io n  a g a in s t th e  u se  o f  ju d i c ia l  p reced en ts . P receden ts may 

have been b a rre d  as sources o f  ju d i c ia l  d e c is io n s , b u t i t  on ly  took 

two ju d i c ia l  d e c is io n s  to  e s ta b l i s h  a le g a l ly  b ind ing  custom, and 

because a custom was a law, i t  was, w ith in  th e  language and in te n tio n  

o f C .7 .4 5 .1 3 , a  le g itim a te  ground fo r  ju d i c ia l  d e c is io n s .

From th e  Middle Ages to  th e  tw e n tie th  cen tu ry , judges in  c i v i l  

law ju r i s d ic t io n s  have always based t h e i r  d e c is io n s  on e a r l i e r  

j u d i c ia l  p reced en ts . I t  i s  n ece ssa ry  to  do th i s  in  any le g a l  system  

to  avoid  r a d ic a l  in c o n s is te n c y  in  th e  a p p lic a t io n  o f  th e  law. But th e  

c i v i l i a n  judges always den ied  th a t  th ey  were fo llow ing  p re c e d e n ts , and 

r a t io n a l iz e d  t h e i r  behav io r on th e  ground th a t  they  were fo llow ing  

custom ary laws which were on ly  evidenced by th e  p r io r  d e c is io n s .

Those who have in s i s te d  th a t  one o f th e  most im portan t d if fe re n c e s  

between Roman and common law ju r isp ru d e n c e  has la in  in  Roman law’s 

r e fu s a l  to  fo llow  ju d i c ia l  p rece d en ts  79 have p a id  more a t te n t io n  to

77C .7 .45 .13 . . . .n o n  exem plis sed  leg ib u s iudicandum e s t .

78PLACENTINUS, QUESTIONES DE IURIS SUBTILITATIBUS I I I  1-2 ( F i t t i n g  ed. 
1894).

79Such an unders tan d in g  i s  p a r t i a l l y  understandab le . A 1946 survey o f 
C o n tin en ta l European tex tbooks found th a t  th e  tex tbook  w r i te r s  were 
agreed th a t  th e  on ly  sources o f  F rench , I t a l i a n ,  and German law were
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th e  c i v i l i a n s '  c o n c e p tu a liz a tio n , o r  r a t io n a le ,  th an  to  t h e i r  

p ra c t ic e .  And, as we s h a l l  see  when we tu rn  to  common law th e o r ie s  o f 

custom, even th a t  t r a d i t i o n 's  c o n c e p tu a liz a tio n s  o f  p receden t appear 

d i f f e r e n t  on ly  i f  a s c h o la r 's  knowledge o f  th e  common law d o c tr in e  

goes back no f u r th e r  than  th e  sev en teen th  cen tury .

CUSTOM, REASON, AND NATURAL LAW 

As we w i l l  s e e , th e re  was w idespread d isagreem ent among th e  

m edieval j u r i s t s  over th e  le g a l e f f e c t  o f  a custom which v io la te d  

reason  o r  n a tu ra l  law. In  p r in c ip le  a t  l e a s t ,  no such c o n f l ic t  

e x is te d . A custom which v io la te d  reason  o r  n a tu ra l  law was vo id  and 

u n e n fo rc ib le  as law. In  p a r t ,  th i s  d o c tr in e  was based on a 

c o n s t i tu t io n  o f  C o n stan tin e , con ta ined  in  J u s t in ia n 's  Code, which 

w hile  conceding th a t  th e  a u th o r i ty  o f  long-con tinued  custom was n o t 

sm a ll, n e v e r th e le s s  he ld  th a t  custom would no t overcome e i th e r  reason  

o r  s t a t u t e . 80 M edieval commentators on th a t  s e c t io n  o f th e  Code 

un ifo rm ly  took  i t s  p ro h ib i t io n  o f custom co n tra ry  to  reason  a t  face  

v a lu e , bu t t h e i r  d o c tr in e  on th e  l im i t s  imposed by reason  and n a tu ra l  

law on th e  co n ten t o f human law, in c lu d in g  custom ary law, was drawn 

from a much w ider s e t  o f so u rces , c h ie f  among which were S t. P au l,

s t a tu te s  and custom. D. K. L ip s te in ,  The D octrine o f  P receden t irj 
C o n tin en ta l Law w ith  S p ec ia l R eference to  French and German Law. 28 J. 
OF COMP. LEGIS. & INTERN'L LAW 34, 35 (1946). The in te r e s t in g  p o in t ,  
however, i s  th e  ease  w ith  which ju d i c i a l  d e c is io n s  could  come to  be 
considered  customs. We have seen th a t  in  th e  m edieval and e a r ly  
modern p e r io d s , two co u rt d e c is io n s  could e s ta b l is h  a custom. From 
th e  e ig h te e n th  cen tu ry  onward w r ite r s  were ag reed , w ith  few 
ex ce p tio n s , t h a t  a s in g le  d e c is io n , i f  follow ed by o th e r  c o u r ts ,  m ight 
e s ta b l i s h  a custom ary r u le  o f  law.

80C .8 .5 2 .2 . C onsuetudin is usuque longaev i non v i l i s  a u c to r i ta s  e s t ,  
verum non usuque adeo s u i  v a l i tu r a  momento, u t  a u t rationem  v in c a t au t 
legem.
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C icero , th e  D ig e s t, th e  I n s t i t u t e s . A r is to t l e ,  and th e  F athers .

The p ic tu r e  o f iu s  n a tu ra le  which th e  g lo s s a to rs  found in  th e  law

books o f J u s t in ia n  was any th ing  b u t coheren t. In  th e  f i r s t  book o f

th e  D igest th ey  found th r e e  d e f in i t io n s  o f n a tu ra l  law which were

q u ite  d i f f e r e n t  bu t which were t r e a te d  by J u s t in ia n 's  com pilers as i f

they  were a l l  th e  same. U lpian d e fin ed  iu s  n a tu ra le  as " th a t  which

n a tu re  has ta u g h t to  a l l  an im als , fo r  i t  i s  no t a law s p e c if ic  to  a l l

mankind b u t i s  common to  a l l  a n im a ls . . . " * 1 The j u r i s t  Paul defined  i t

as meaning "What i s  always e q u ita b le  and good.1,82 The most in te r e s t in g

d e f in i t io n  fo r  our purposes connects th e  ideas o f n a tu ra l  law and

reason: G aius, who viewed iu s gentium and iu s n a tu ra le  as being  th e

same, d e fin ed  them as " th a t  law which n a tu ra l  reason  (n a tu ra l  i s  r a t i o ')

has e s ta b l is h e d  among a l l  human b e i n g s . . . " 83 J u s t in ia n 's  trea tm e n t o f

n a tu ra l  law in  th e  I n s i t i t u t e s  i s  d i f f e r e n t  s t i l l :  tli
Now n a tu ra l  laws which a re  fo llow ed by a l l  n a tio n s  a l ik e ,  
d e r iv in g  from d iv in e  p rov idence , remain always co n stan t and 
immutable: th o se  which each c iv i ta s  e s ta b l is h e s  fo r  i t s e l f
a re  l i a b le  to  freq u en t change, w hether by t a c i t  consent o f 
th e  peop le o r by subsequent le g is la t io n .

This i s  as c lo se  as th e  Corpus J u r i s  came to  ho ld ing  th a t  human laws 

must be c o n s is te n t  w ith  n a tu ra l  law. I t  remained fo r  m edieval j u r i s t s  

to  draw th e  im p lic a tio n  th a t  immutable laws could no t be ab rogated  by

81D.111. and In s t  1 .2 . This i s  an o ld  Greek rh e to r ic a l  idea. I t  was 
probably  th e  most common d e f in i t io n  given  by th e  g lo s s a to rs  o f th e  
tw e lf th  and th i r te e n th  c e n tu r ie s .

82D. 1. 1. 11.

83D .1.19. A passage in  J u s t in i a n 's  I n s t i t u t e s ,  in  c o n tra s t ,  t r e a t s  
th e  ius gentium and th e  iu s  c i v i l e  as id e n t ic a l .

8uIn s t .  1 .2 .11 .
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human law. *5

The absence o f a uniform  tre a tm e n t o f  th e  iu s n a tu ra le  in  th e  

Corpus J u r i s  made i t  extrem ely d i f f i c u l t  fo r  th e  m edieval c iv i l i a n s ,  

in  c o n t ra s t  to  th e  c a n o n is ts , to  a r r iv e  a t  a c le a r  view o f th e  sense 

in  which th e  term  should  be u s e d .8" Azo, fo r  example, noted  th a t  th e  

term  cou ld  be used in  s e v e ra l s e n se s , w hich, as he o u tlin e d  them, 

p a r a l le l e d  th e  vario u s  d e f in i t io n s  he found in  th e  Corpus J u r i s . 8 7 

A lthough, in  c o n tra s t  to  th e  c a n o n is ts ,  th e  m edieval c iv i l ia n s  do no t 

c o n s ta n t ly  mean by ius n a tu ra le  a body o f  m oral p r in c ip le s  which i s  

always recogn ized  by m an's reason  as b in d in g ,88 th i s  does n o t mean 

th a t  th e y  f a i l e d  c o n s is te n tly  to  h o ld  th a t  th e  c i v i l  law, in c lu d in g  

custom s, could  no t ab rogate  n a tu ra l  la w .8 9 B u lgarus, th e  g re a t 

seco n d -g en era tio n  Bolognese g lo s s a to r ,  was ty p ic a l  in  a s s e r t in g  th a t

85As we s h a l l  se e , C icero had drawn t h i s  im p lic a tio n  much e a r l i e r ,  and 
h is  tre a tm e n t g re a t ly  in flu en ced  m edieval thought.

86See I I  CARLYLE, su p ra . a t  31.

87SUMM INST. 1.2.

88I I  CARLYLE, su p ra .

89A11 m edieval c iv i l i a n s  accep ted  U lp ia n 's  d iv is io n  o f p r iv a te  law: 
" p r iv a te  law i s  t r i p a r t i t e ,  being  d e riv e d  from th e  p r in c ip le s  o f ius 
n a t u r a le . iu s  gentium , and iu s c i v i l e . D. 1 .1 .1 . 2 and In s t .  1. 1.4.
Iu s gentium , th e  law o f n a t io n , he d e fin e d  as " th a t  which a l l  human 
peop les o b se rv e ."  D .1 .1 .3 . The D ig es t does no t co n ta in  U lp ia n 's  
d e f in i t i o n  o f  iu s  c i v i l e . Gaius d e f in e s  i t  as " th a t  (law) which is  
p ro p er to  th e  p a r t i c u la r  c i v i l  s o c ie ty  ( c i v i t a s ) . " D .1. 1. 9. In  th e  
Roman R epublic th e  name iu s c i v i l e  was used  to  mark o f f  th e  r e s t  o f 
th e  law from th a t  made by th e  m a g is tra te s  ( i . e . , th e  ius honorarium ). 
For c l a s s i c a l  lawyers th e  term  had bo th  th e  l a t t e r  sense and a lso  
se rv ed  to  d is t in g u is h  th e  Roman p a r t  o f  th e  law from th e  iu s gentium.

"Commentary on D.50 .17 .8 . S an g u in is , id  e s t  congnation is  iu ra ,  quod 
n a t u r a l i a ,  n u llo  iu re  c i v i l i ,  u t  em ancipa tione, adop tione, t o l l i  
possun t. Naturalem enim rationem  r a t i o  corrumperenon p o te s t . . .  Sunt
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n a tu ra l  laws could  n o t be annuled by th e  c i v i l  la w .9 0 H ugolinus, 91 

A lb e r ic u s ,92 P la c e n tin u s , 93 and Azo91* a l l  h e ld  th a t  even a law o f th e  

emperor (w hich most g lo s s a to rs  viewed as s u p e r io r  to  customary law) 

which was c o n tra ry  to  n a tu ra l  law was vo id . T h e ir conclusion  was 

based  on th e  s ta tem en t o f I n s t . 1 .2 .11  th a t  n a tu ra l  law was immutable.

A lthough th e  m edieval c iv i l i a n s  d id  n o t un ifo rm ly  id e n t ify  th e  

n a tu ra l  law w ith  n a tu ra l  reaso n , th ey  were f a m il ia r  w ith  G aiu s 's  

eq u a tio n  o f  th e  two term s and accep ted  n a tu r a l  reaso n  as one o f 

n a tu ra l  la w 's  p ro p er meanings. They found su p p o rt fo r  G aiu s 's  

tre a tm e n t o f  n a tu ra l  law and reason  in  b o th  A r i s to t l e  and C icero. 

A ccording to  A r i s to t l e ,  "Law (a s  th e  pu re  v o ice  o f  God and reason) may 

th u s  be d e f in e d  as 're a so n  f r e e  from p a s s io n '. " 95 In  h is  Es R epublics 

C icero  says th a t  t r u e  law i s  r ig h t  reaso n  in  agreem ent w ith  n a tu re ,  

b e ing  found among a l l  men, summoning them to  du ty  and p ro h ib itin g  

wrongdoing. T his law is  no t one th in g  in  Rome and ano ther in  A thens, 

now o r in  th e  fu tu re . I t  i s  e te rn a l  and im m utable, and i t s  o r ig in a to r  

and p rom ulgato r i s  God.96 "Law," he says e lsew here , " i s  th e  h ig h e s t 

reaso n , im plan ted  by n a t u r e . . . " 97 In  f a c t ,  he sa y s , a l l  c i v i l  law i s

tamen quaedem c i v i l a  iu r a ,  u t  maxima e t  media c a p i t i s  d im inu tio  quae 
etiam  iu r a  c o g n it io n is  to l lu n t .

9 MnSSENSIONES DOMINORUM, 5.

92C ited  in  i d .

"SUMMA INST. 1.2

"SUMMA CODICIS. C. 1. 22. 2.

"POLITICS. BK. I l l ,  CH. XVI.

"D E REPUBLICA, BK. I l l ,  CH. XXII.

97DE LEGIBUS, BK. I ,  CH. VI.
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b u t th e  e x p re ss io n  o r  a p p lic a t io n  o f t h i s  e te r n a l  law o f  na tu re ; th a t  

n o t d e riv e d  from i t  may have th e  form al c h a ra c te r  o f  law bu t no t i t s  

t r u e  c h a r a c te r .9 9
In  a d d i t io n  to  such an c ien t a u th o r i t i e s  f o r  th e  id e n t i f i c a t io n  o f 

n a tu ra l  law w ith  reaso n , m edieval j u r i s t s  may have been aware o f a 

p a r t i c u la r  in s is te n c e  by p h ilo sophers  o f th e  tw e l f th  cen tu ry , a t  th e  

tim e when th e  g re a t  re v iv a l o f  in t e r e s t  in  Roman law was beginning , on 

th e  eq u iva lence  o f  n a tu re  and reason. On th e  b a s i s ,  in  p a r t ,  of 

P la to 's  T im aeus. n a tu re  was seen as a fo rc e  im planted  in  th in g s  which 

o p era ted  acco rd ing  to  th e  reason  o f God. A belard , who was very 

in te r e s te d  in  th e  su b je c t o f n a tu re  and reaso n , d is tin g u ish e d  between 

iu s  n a tu r a le . d e fin e d  as th e  reason  among men which s t ip u la te s  what i s  

n ecessa ry  fo r  a l l  men, and iu s n o s itiv u m . which i s  i n s t i tu te d  by

9 9men.

The g lo s s a to r s  o f th e  Roman law were n o t men who were learned  and 

in te r e s te d  in  th e  Corpus J u r is  and n o th in g  e ls e .  They knew A r is to t le  

and C icero  and f re q u e n tly  c i te d  them. At l e a s t  one o f them, in  an 

ad m itted ly  unusual work, d isp lay ed  a s tro n g  i n t e r e s t  in  contemporary 

ph ilosophy  and c u l tu re .  The most rem arkable d is c u s s io n 100 o f n a tu ra l  

law and reaso n  by a  m edieval c i v i l i a n 101 i s  th e  tw e lf th -c e n tu ry  work

" Id .

"DIALOGUS INTER PHILOSOPHUM, IUDAEUM ET CHRISTIANUM. For d isc u ss io n  
see  D. E. Luscombe, N atu ra l M orality  and N a tu ra l Law, in  THE CAMBRIDGE 
HISTORY OF LATER MEDIEVAL PHILOSOPHY 706 (1982).

100I t s  d is c o v e ro r , d ’A blaing, c a l le d  i t  th e  "most in te r e s t in g  w r itin g  
o f  th e  tw e l f th  c e n tu ry ."  H. KANT0R0WICZ, s u p ra , a t  181 (1938).

101I t  was long a t t r ib u te d  to  I r n e r iu s ,  bu t Kantorow icz has convinced 
most s c h o la rs  th a t  i t s  au thor was P lac en tin u s .
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e n t i t l e d  th e  Q uestiones de j u r i s  s u b t i1i t a t i b u s . This i s  no dry  g lo ss  

on J u s t in ia n ’ s t e x t s  b u t a p o e t ic a l ly  w r it te n  d ia logue  between two 

a l le g o r ic a l  f ig u r e s ,  In te ro re s  and A ud ito r. The p ro lo g u e , composed in  

a p h ilo so p h ic a l s p i r i t ,  s t a t e s  th e  re la t io n s h ip  between th e  v a rio u s  

components o f  th e  law in  an a l le g o r ic a l  form. In  th e  tem ple o f 

ju s t i c e  s i t s  I u s t i t i a . sym bolizing n o t ju s t i c e  b u t th e  a b s t r a c t  and 

p o s i t iv e  law o f th e  com munity.102 The s ix  c iv ic  v i r tu e s ,  taken  

verbatim  and in  o rd e r  from C ic e ro 's  De In v e n tio n e . 103 a re  th e  

guard ians o f  I u s t i t i a . In  C icero , th ey  a re  s i s t e r s  o r cousins o f 

I u s t i t i a . a l l  descended from n a tu ra . A eau ita s . which i s  h e ld  in  th e  

arms o f I u s t i t i a . adap ts  th e  law to  in d iv id u a l cases . Her ru lin g s  

o v e rrid e  th e  l e t t e r  o f  th e  law. F in a l ly ,  R a tio , which i s  id e n t i f i e d  

as th e  law o f  n a t u r e ,1C<* s i t s  on th e  head o f I u s t i t i a . above both  

p o s i t iv e  law and e q u ity . This work serv es  to  remind us o f  th e  

d i f f i c u l t y  o f  s c h o la rsh ip  about m edieval ju risp ru d en c e . U nderstanding 

re q u ire s  n o t o n ly  a d e ta i le d  and in tim a te  f a m i l ia r i ty  w ith  J u s t in ia n 's  

law books and o f  th e  m edieval g lo sses  upon them—a requ irem ent 

fo rb id d in g  enough fo r  one man in  i t s e l f - - b u t  a lso  a  b a s ic  knowledge o f 

m edieval p h ilo sophy  and th eo lo g y , o f c e r ta in  b a s ic  works o f  c l a s s i c a l  

a n t iq u i ty ,  and even, in  t h i s  c a se , f a m i l ia r i ty  w ith  th e  iconography of 

m edieval I t a l i a n  a r t .  I t  appears th a t  our au th o r d id n 't  c o n s tru c t h is

l02For a d e ta i le d  d is c u s s io n  and a n a ly s is  o f th i s  work see  
KANTOROWICZ, s u p ra , a t  1S1-205.

103R e lig io n e , P ie t a t e ,  G ra tia , V in d ica tio n e , O bse rv an tia , and
V e r ita te .

10“Bk. I I .
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a lle g o ry  m erely ou t o f  Roman law , C icero , and m edieval philosophy: in

m edieval I t a l y  th e re  was a form o f  p a in tin g  known as a maesta in  which

th e  V irg in  Mary s i t s  on a th ro n e  h e ld  by s ix  an g e ls , w ith  th e  C hild on

h er lap  as on a second th ro n e , and th e  dove o f th e  Holy S p i r i t ,  which

in  th e  Middle Ages re p re se n te d  R a t io , hovering  over h e r  head. 105

In  c o n tra s t  to  th e  c i v i l i a n s ,  who never came to  a uniform  view106

o f n a tu ra l  law, th e  c a n o n is ts  q u ic k ly  came to  see i t  p r im a r ily  as

eq u iv a le n t to  th e  g en era l p r in c ip le s  o f  th e  moral law, which were

d eriv ed  d i r e c t ly  from God and an teced en t and su p e rio r  to  a l l  p o s it iv e

la w s .107 G ra tia n , whose p la c e  as a founder o f m edieval canon law

s tu d ie s  i s  even more prom inent th a n  th a t  o f  Im e r iu s  in  c i v i l  law,

gave l i p  s e rv ic e  to  I s id o re  o f  S e v i l l e 's  d e f in i t io n  o f  n a tu ra l  law10*

as th e  law th a t  i s  common to  a l l  n a t io n s ,  and i s  s e t  up by a n a tu ra l

i n s t i n c t ,  n o t by any p o s i t iv e  c o n s t i tu t io n .  But G ra tia n  took a q u ite

d i f f e r e n t  approach to  n a tu ra l  la w :103

Mankind i s  ru le d  by two th in g s : n a tu ra l  law and custom.
N atu ra l law i s  th a t  which i s  co n ta in ed  in  th e  law and th e  
Gospel where everyone i s  commanded to  do unto  an o th er as he 
would be done by and fo rb id d en  to  do to  ano ther what he does 
n o t w ish to  have done to  h im se lf.

1C5Again fo llow ing  C icero.

106See KANTOROWICZ, su p ra .

107Like Azo, Stephen o f  T o u m a i, a tw e lf th  cen tu ry  c a n o n is t ,  no ted 
th a t  iu s  n a tu ra le  could  be used  in  s e v e ra l senses.

108ETYMOLOGIES, BK.V. This sev en th  cen tu ry  d e f in i t io n  i s  c le a r ly  based 
on U lp ia n 's  d e f in i t io n ,  bu t where U ipian had d e fin ed  iu s  n a tu ra le  as 
th a t  "common to  a l l  anim als" I s id o re  w rote" common to  a l l  n a tio n s" .

10 3DECRET. 1.
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His s ta tem en ts  about th e  r e la t io n s h ip  o f  n a tu ra l  law to  human laws 

were unequivocal: "Whatever has been recogn ized  by custom, o r  la id

down in  w r i t in g ,  i f  i t  c o n tra d ic ts  n a tu ra l  law must be considered  n u l l  

and v o id .11X10 The m edieval c a n o n is ts  un ifo rm ly  took s im ila r  p o s i t io n s ,  

sometimes even more em p h atica lly  and com prehensively. To ta k e  one 

exam ple, R ufinus, a tw e lf th  cen tu ry  commentator on G ra tia n , wrote: 

"W hatever th e re  may be in  th e  laws o f  th e  em perors, in  th e  w ritin g s  o f 

a u th o rs , in  th e  examples o f th e  s a in t s ,  c o n tra ry  to  n a tu ra l  law, we 

h o ld  to  be n u l l  and v o id ." 111

The most thorough m edieval tre a tm e n ts  o f  n a tu ra l  law and reason  

were th o se  o f  th e  ph ilo so p h ers  and th e o lo g ia n s , n o t o f th e  c iv i l i a n s  

and canon law yers. There was c o n s id e ra b le  v a r ia t io n  among th e  

th e o lo g ia n 's  an a ly ses  o f n a tu ra l  law. A q u in as ,112 whose d o c tr in e  was 

th e  most i n f l u e n t i a l ,  founded h is  th e o ry  o f  n a tu ra l  law on th e  

te le o lo g ic a l  p r in c ip le  th a t  a l l  th in g s  by t h e i r  n a tu re  have 

in c l in a t io n s  d i r e c t in g  them to  th e  ends p ro p er fo r  them. Human 

a c tio n s  a r i s e  bo th  from n a tu ra l  in s t i n c t iv e  a p p e t ite s  and form th e  

o p e ra tio n  o f  th e  c o g n itiv e  fa c u l ty .  Aquinas d is tin g u ish e d  between 

p rim ary  and secondary p rece p ts  o f  n a tu ra l  law in  l ig h t  o f what he 

d e sc rib e d  as th e  prim ary ends o f  n a tu re  ( e . g . ,  food, h e a l th ,  

p ro c re a tio n )  and secondary ends ( th e  re g u la tio n  o f  s p e c i f i c a l ly  human 

and r a t io n a l  b eh av io r). The p rim ary  p re c e p ts  were s e lf - e v id e n t  and

110DECRET. 8 .2 .

X11SUMMA DECRET. D. 9.

11ZA more d e ta i le d  d isc u ss io n  o f  A q u inas 's  theory  o f n a tu ra l  law w il l  
be found in  th e  c h a p te r , i n f r a , on custom and reason  in  th e  m edieval 
common law y ea r Books.
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immutable; th e  secondary ones were deduced by reason  from th e  prim ary

p re c e p ts . N a tu ra l law as i t  concerned humans and d i s t i n c t iv e ly  human

a c t i v i t i e s ,  th e n , invo lved  a p a r t i c ip a t io n  in  th e  d iv in e  reason

through th e  e x e rc is e  o f  r ig h t  reason  and th e  f a c u l ty  o f  r a t io n a l

judgment. There was d isagreem ent among m edieval th eo lo g ian s  over

w hether, as Aquinas pu t i t ,  "law  p e r ta in s  n o t to  th e  reason  b u t to  th e

w i l l . " 113 A quinas, w hile  n o t denying th e  im portance o f d iv in e  w i l l ,

emphasized th a t  a law was "n o th in g  b u t a  d ic t a t e  o f p r a c t ic a l

r e a s o n ." 11** In  f a c t ,  he s a id ,  " th e  whole community o f th e  u n iv e rse  i s

governed by d iv in e  re a s o n .1,115 In  c o n t ra s t ,  F ran c iscan  th in k e rs  tended

to  base law and m oral va lu es  on th e  f r e e  w i l l  o f God, which was

lim ite d  on ly  by lo g ic a l  p o s s ib i l i ty .  This d if fe re n c e  in  views among

th e o lo g ia n s  about th e  r e la t io n s h ip  o f  n a tu ra l  law to  reaso n , when

added to  th e  in co h eren t tre a tm e n t o f  n a tu ra l  law in  th e  Corpus J u r i s ,

may h e lp  ex p la in  why th e  m edieval c iv i l i a n s  d id  n o t u n iv e rs a l ly  equate

n a tu ra l  law and reason . A ll th e o lo g ia n s  ag reed , however, th a t  in  a t

le a s t  some o f i t s  modes n a tu ra l  law prov ided  a b so lu te ly  immutable

norms to  which human law s, in c lu d in g  custom, had to  conform. In  a

s ta tem en t w ith  which th e  F ran c iscan s  could  have found l i t t l e  f a u l t ,

Aquinas s a i d : 115

The n a tu ra l  and d iv in e  laws proceed  from th e  d iv in e  
w i l l . . .  T h ere fo re  th ey  cannot be changed by a custom 
p roceed ing  from th e  w i l l  o f  man, bu t on ly  by d iv in e

113SUMMA THEOLOGICA

11“Id .

115Id .

l l6 J d , I I - I I ,  Q. 97, A rt. I I I .
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a u th o r i ty . Hence i t  i s  th a t  no custom can p re v a i l  over 
d iv in e  o r  n a tu ra l  law s.. .

We have e s ta b lis h e d  th a t  m edieval c i v i l i a n s ,  c a n o n is ts , 

p h ilo so p h e rs , and th eo lo g ian s  unifo rm ly  indu lged  in  p ious ta lk  about 

th e  need fo r  human customary law to  conform to  th e  requirem ents o f 

n a tu ra l  law and reason . But how was one to  know when a custom 

v io la te d  reason? Some held  sim ply, b u t n o t very  h e lp fu l ly ,  th a t  a 

custom was to  be judged unreasonab le i f  i t  was c o n tra ry  to  d iv in e  o r 

to  n a tu ra l  law. 117 O thers, bo th  c iv i l i a n s  and c a n o n is ts ,  h e ld  th a t  no 

g en e ra l c r i t e r io n  could be la id  down on th i s  q u estio n : d ec is io n  must

be l e f t  to  th e  judgment o f  a p ruden t m in d .118 This l a t t e r  p o s it io n , 

in s i s te d  Suarez, could  be taken  w ithou t r e je c t in g  h is  own g u id e lin e s  

(which he ap p a re n tly  took from B arto lu s)  fo r  determ in ing  th e  

un reasonab leness o f  a custom, namely, t h a t  a custom was unreasonable 

i f  i t  was opposed to  th e  l ib e r ty  o f th e  Church, would g ive  lic e n se  o r 

o ccasion  to  s in ,  o r  was harm ful to  th e  g e n e ra l w e l f a r e .119 The w r ite rs  

who s e t  up t e s t s  fo r  reasonab leness appear to  have in  mind, a lthough 

th ey  f re q u e n tly  d id  no t say so , t h e i r  a p p l ic a t io n  by a judge in  

d ec id in g  th e  is s u e  o f  w hether a custom ary law e x is te d . I have found 

no evidence on th e  q u es tio n  o f  how fre q u e n t ly ,  i f  a t  a l l ,  customs were 

a c tu a l ly  h e ld  to  be nonbinding because th e y  were h e ld  to  be 

unreasonab le .

THE EFFECT OF CONSUETUDO ON STATUTORY LAW

117See SUAREZ, s u p ra . a t  493.

l l s Both th e  G loss on th e  Decretum and B a rto lu s  took  th i s  p o s itio n .

119SUAREZ, su p ra , a t  492-93.
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When a custom had passed  th e  t e s t s  o f  popu lar consen t, d u ra tio n  

o f  tim e o r  p r e s c r ip t io n ,  and reaso n ab len ess , and had become customary 

law, th e  q u e s tio n  o f i t s  e f f e c t  on s ta tu to r y  law remained. I t  was 

c le a r  enough from th e  D igest th a t  custom could  se rv e  as law when th e re  

was no w r i t te n  law on a q uestion . An ex ce rp t from J u l ia n  s a id ,  "What 

ought to  be h e ld  in  th o se  cases where we have no a p p lic a b le  w r itte n  

law i s  th e  p r a c t ic e  e s ta b lis h e d  by custom and u sa g e .1,120 In  accord, 

U lpian had been quoted as say in g , "L on g -estab lish ed  usage ought to  be 

observed as law and s ta tu te  in  r e la t io n  to  th o se  m a tte rs  which do no t 

come under th e  w r it te n  law .1,121 The problem aro se  in  regard  to  

custom ary r u le s  on su b je c ts  a lre ad y  covered by s ta tu to r y  law, and was 

p a r t i c u la r ly  troublesom e reg ard in g  customs which were in c o n s is te n t 

w ith  s ta tu te s .  The crux in te ro re tu m  fo r  m edieval c iv i l i a n s  a ro se  over 

th e  apparen t d iscrepancy  between th e  j u r i s t  J u l i a n 's  s ta tem en t, 

inc luded  in  th e  D ig e s t, th a t  " s ta tu te s  may be rep ea led  not only  by 

v o te  o f th e  le g i s la tu r e  bu t a lso  by th e  s i l e n t  agreement o f everyone 

expressed  th rough  d e su e tu d e ,"122 and a r e s c r ip t  o f  C onstan tine which 

h e ld  th a t  custom " w ill  n o t c a rry  w eight so f a r  as to  overcome e i th e r  

reason  o r  s t a t u t e . " 123

I t  was in  t h i s  c o n tra d ic t io n  between two te x ts  th a t  th e  

th e o re t ic a l  d isp u te  among m edieval j u r i s t s  over where imperium re s id e d  

(w hether th e  emperor, as a r e s u l t  o f a lex  re g ia  o f  th e  Roman peop le ,

120D. 1 .3 .32 .

121D. 1 .3 .33 .

122D. 1 .3 .32 . 1.

123C .8 .5 2 (5 3 ).2 .
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now held  a com plete monopoly o f  lawmaking and la w -in te rp re tin g  powers,

o r w hether th e  people s t i l l  r e ta in e d  th o se  powers and could e x e rc ise

them even in  th e  face  o f  o p p o s itio n  by th e  emperor through th e

estab lish m en t o f  th e i r  custom s) became c o n c re te  and p r a c t ic a l .

I rn e r iu s  gave th e  most a c c u ra te  e x p la n a tio n  o f  th e  d iscrepancy

between th e  two te x ts :  th ey  were w r i t te n  in  d i f f e r e n t  h i s to r i c a l  e ras

to  d e sc rib e  d i f f e r e n t  p o l i t i c a l  c irc u m s ta n c e s .12U But medieval j u r i s t s

were no t in te r e s te d  in  h i s t o r i c a l  ex p lan a tio n s  (which might suggest

th a t  r e a l  c o n tra d ic t io n s  e x is te d ) .  They accep ted  th e  books o f

J u s t in ia n  as an e n t i r e ly  c o n s is te n t  body o f  law and b e liev ed  th a t  i t

was up to  t h e i r  own in g e n u ity  as p r a c t i t io n e r s  o f  th e  s c h o la s t ic

method to  f in d  ways to  ex p la in  and harm onize th e  te x ts .  The te x ts

were so a p p a re n tly  in c o n s is te n t ,  however, th a t  no u n iv e rs a l ly  accep ted

in te r p r e ta t io n  was ever developed. T w entieth  cen tu ry  c iv i l i a n s  s t i l l

q u a rre l  over th e se  te x ts .

M edieval d o c tr in e  on th e  m a tte r  ach ieved  a s t a t e  o f d is a r ra y

q u ite  e a r ly . The fo llow ing  p assag e , which o u tl in e s  v ario u s  a ttem pted

answers to  th e  q u es tio n  "w hether custom can overcome o r ab rogate

s t a t u t e ,  g iv e s  a sense  o f  th e  d iso rd e re d  d o c t r in a l  s t a t e  o f  a f f a i r s  in

th e  e a r ly  th i r t e e n th  cen tu ry  when i t  was w r i t t e n : 125

They [ th e  j u r i s t s ]  d i f f e r .  Some say  th a t  no custom co n tra ry  
to  s t a t u t e ,  w hether th e  custom i s  g en e ra l o r  s p e c ia l ,  
ab rogates o r  d ero g a tes  from th e  w r i t t e n  law .. .  and th ey  say 
th i s  m ostly  fo r  t h i s  reaso n , th a t  s in c e  i t  i s  s o le ly  fo r  th e  
p rin cep s  today  to  prom ulgate law, t h i s  means th a t  i t  is  
s o le ly  fo r  him to  in t e r p r e t  law. They say th a t  a w r it te n  
law ab rogates a c o n tra ry  custom and th u s  where th e  w r it te n

12“See KANTOROWICZ, s u p ra . 135.

125DISSENSIONES DOMINORUM, quoted in  DAWSON, su p ra , a t  129-30.
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law in te rv e n e s  th e  custom i s  a b o l is h e d .. . But o th e rs  say th a t  
a custom c o n tra ry  to  s t a t u t e  must be observed to  th e  ex te n t 
th a t  custom can be e s ta b l is h e d  by express agreem ent, fo r  
custom i s  n o th in g  b u t a t a c i t  agreem ent, as appears in  
D .1 .3 .35 . They say th e re fo re  t h a t  a custom does not 
overcome law in  cases where an exp ress c o n tra c t  is  not 
perm itted . An argument fo r  th i s  view appears in  C.4 .32. 26 
and C .5 .20. But in  th e se  in s ta n c e s  th e  law i t s e l f  co n ta in s  
an express p ro h ib itio n . O thers d is t in g u is h  between genera l 
and s p e c ia l  custom so th a t  i f  i t  i s  a g en e ra l custom th a t  
has been observed by a l l  th e  people o f  th e  em pire w ithout 
d i s t in c t io n ,  i t  ab rogates th e  w r i t te n  law; and they  say th a t  
th e  Senate today can bo th  prom ulgate and ab rogate  law. I f ,  
however, th e  custom i s  s p e c ia l ,  as fo r  example, th e  custom 
o f a m u n ic ip a lity  o r a c i t y ,  th ey  d is t in g u is h  between 
w hether i t  i s  approved by common consen t o f  th e  u se rs  as may 
appear when a custom has been confirm ed in  a co n tested  
judgment; o th e rw ise , th e  custome would n o t p re v a i l  bu t would 
be overcom e.. . O thers say t h a t  a good custom p re v a i ls  over 
th e  law bu t a bad one does n o t. O thers say  th a t  i f  a  people 
knowingly fo llow  a custom c o n tra ry  to  law, th e  law is  
ab rogated , b u t i f  th i s  occurs  in  ignorance i t  i s  n o t, 
because i t  i s  r a th e r  to  be b e lie v e d  th a t  th ey  have erred .
But accord ing  to  t h i s ,  d e lin q u e n t persons a re  in  a b e t te r  
s t a t e  th an  th e  in n o c e n t.. .

The l i s t  o f  so lu tio n s  in  t h i s  passage  i s  n o t exhaustive ; a t  l e a s t  

seven were p ro p o sed .126 I t  i s  d i f f i c u l t  to  e s ta b l i s h  tren d s  in  t h e i r  

acceptance. O dofredus, who ta u g h t a t  Bologna in  th e  m id - th ir te e n th  

cen tu ry , t e l l s  us th a t  th e  a n t ia u i  took  a m inim izing in te r p r e ta t io n  o f 

C .8 .5 2 .2 , h o ld in g  th a t  th e  words used  in  th e  t e x t  were v in c e re  legem, 

and abrogare was som ething d i f f e r e n t ,  b u t th a t  Azo and Johannes 

B assianus had r e je c te d  th i s  e a r l i e r  v ie w .127 P ro fe sso r S ie g f r ie d  B rie , 

however, denied  th a t  I m e r iu s  would have allow ed custom to  ab rogate  

s t a t u t e , 128 and i t  i s  c e r ta in  th a t  j u r i s t s  a f t e r  Azo and Johannes

126See KANTOROWICZ, s u p ra , a t  135.

127G1oss on D .1 .3 .39 . See DE ZULUETA, s u p ra , a t  lx x i i .  

128C-EW0HNHEITSRECHT su p ra , a t  115.
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sought to  e x p la in  away th e  apparen t meaning o f C .8 .52 .2 .

One o f  th e  s tro n g e s t  su p p o rte rs  o f custom 's power to  abrogate

s ta tu te s  was th e  tw e lf th  cen tu ry  g lo s s a to r  V acarius. T rained  a t

Bologna in  th e  tim e o f  th e  Four D octors, V acarius was th e  man who

in troduced  th e  Roman law to  E ng land :129

[The c i v i l  law] was b rought in to  England by Theobald, th e  
A rchbishop o f  C an terbury , and being p u b lic k ly  read  in  Oxford 
by V acariu s, i t  grew so g en era l a s tu d y , and o th e r  le a rn in g  
was so n e g le c te d  upon i t ,  th a t  King Stephen incensed  
th e r e a t ,  s e n t f o r th  a perem ptory command, th a t  i t  should be 
read  in  England no more, th a t  V acarius should  fo rb ea r to  
te a c h  i t  any f u r th e r ,  nor th a t  i t  should  be law ful fo r  any 
to  keep any books o f  th e  Roman laws by them .. .  But King 
S tep h en 's  p ro h ib i t io n  d id  p re v a i l  b u t l i t t l e . . .

P e te r  S te in  has argued th a t  V acarius had la s t in g  in flu e n c e  on th e  

common law in  th a t  h is  approach to  law fo rced  th e  common lawyers to  

g ive  t h e i r  law some s t r u c tu r e  and to  o rgan ize  i t  in  a coheren t w ay.13s 

We w il l  see  th a t  in f lu e n c e , l a t e r  in  t h i s  work, when we in v e s t ig a te  

th e  th e o ry  o f  custom in  G lan v il and Bracton. V acarius s e t  fo r th  th e  

orthodox view th a t  th e  emperor was th e  s o le  l e g i s la to r  and 

a u th o r i ta t iv e  in t e r p r e te r  o f th e  la w .131 He noted  th a t  t h i s  meant th a t  

th e  emperor cou ld  ta k e  account o f  eq u ity  (and hence could  modify th e  

law ), bu t th e  ju d g e 's  in te r p r e ta t io n  was lim ite d  by th e  law. Yet 

V acarius m odified  th e  s ta n d a rd  sta tem en t o f th e  orthodox view in  an 

im portan t way: to  th e  words " th e  in te r p r e ta t io n  o f  th e  emperor" he

129R. WISEMAN, THE LAW OF LAWS 125 (1657).

13 0V acarius and th e  C iv i l  Law 136, in  CHURCH AND GOVERNMENT IN THE 
MIDDLE AGES (Brooke, £ t  a l- ed. 1976).

131This d o c tr in e  a lone was p robab ly  enough to  make King Stephen 
in te r e s te d  in  s to p p in g  th e  te a c h in g  o f Roman law in  England.
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added th e  words "o r custom ," and thus equated th e  m o d ifica tio n  o f  th e  

law by custom to  th a t  which could  be perform ed by th e  em peror's 

in te r p r e ta t io n .  V acarius a lso  h e ld  th a t  custom had th e  power to  

ab rogate  le x . Having lea rn ed  th i s  law from I m e r i u s 's  own s tu d e n ts , 

he knew th a t  I rn e r iu s  had compromised on th e  q u es tio n  o f  abrogation: 

custom could ab rogate  law i f  th e  custom was made w ith  knowledge o f th e  

law, b u t i t  could  n o t i f  i t  was made in  ignorance o f  th e  law.

V acarius r e je c te d  th i s  d i s t in c t io n ,  say ing  th a t  custom abrogated law 

because i t  d e riv ed  from th e  consensus p o p u li. 132 Ignorance o r e r ro r  as 

to  th e  law d id  n o t a f f e c t  th e  p e o p le 's  consensus. 133

In  ano ther g l o s s ,134 V acarius t r i e d  to  ex p la in  away C .8 .52(53). 2 

by means o f  a q u ib b le  over term inology: th a t  t e x t ,  he s a id  , s ta te d

th a t  custom would n o t overcome fv in c e re l e i th e r  reaso n  o r  s ta tu te .  

V incere legem i s  one th in g , abrogare i s  ano ther. The t e x t  only denied  

th e  power o f  custom to  v in c e re  legem. T herefo re  custom may ab rogate  a 

s ta tu te .  As a le g a l argument t h i s  may no t be very  convincing , bu t th e  

f a c t  th a t  V acarius would tro u b le  to  make such an argument i s  testim ony  

to  th e  depth  o f  h is  commitment to  th e  power o f custom ary law. Indeed, 

I  would argue th a t  no such e x p l ic i t  commitment to  th e  power o f 

custom ary law w i l l  aga in  be found in  a j u r i s t  in  England u n t i l  th e  

sev en teen th  cen tu ry .

132LIBER PAUPERUM, Gloss G enerale £ t  n a tu re  congruum.

133I d . , Gloss Legem non jgnorancium .

134I d . , Gloss Sed nec s c r io t a .
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R ogerius, an im portan t th ird -g e n e ra tio n  Bolognese g lo s s a to r  who 

was a contem porary o f  V acariu s, took  a d if f e r e n t  approach to  th e  is su e  

o f  th e  power o f custom to  ab rogate  s ta tu to ry  law. In  a work e n t i t l e d  

O uaestiones super I n s t i t u t i s 135 ( in  which Rogerius a t ta c k s  th e  law fo r  

i t s  in c o n s is te n c ie s  and J u r is p ru d e n tia  p a t ie n t ly  re c o n c ile s  apparen t 

c o n tra d ic t io n s )  he proposed two d if f e r e n t  so lu tio n s  to  th e  c o n t r a r i ta s  

between D .1 .3 .32  and C .8 .5 2 (5 3 ).2 . In. th e  f i r s t ,  J u r is p ru d e n tia  says 

th a t  a law can only  be ab rogated  by a corresponding type  o f law; 

th e re fo re ,  w r it te n  leg es  cannot be abrogated by u n w ritten  mores. 136 
Ju r is p ru d e n tia  adds a second s o lu tio n  in  th e  form o f a d is t in c t io n :  a

custom based on ignorance o f  a c o n f l ic t in g  s t a tu te  had no d ero g a to ry  

power, bu t a custom produced w ith  consciousness o f  th e  s t a t u t e  w ith  

which i t  c o n f l ic te d  embodied th e  w i l l  o f th e  people and th e re fo re  had 

th e  power to  ab rogate  th e  s t a t u t e ,  because the  consent o f th e  peop le  

was th e  u lt im a te  so u rce  o f  th e  b ind ing  fo rce  o f law. This second 

s o lu tio n  was opposed by some g lo s s a to rs  on th e  ground th a t  i t  would 

favor th e  conscious b reak in g  o f  th e  law, bu t w ith  m o d ifica tio n  i t  

became w idespread among th e  p o s t-g lo s s a to rs .

The g lo s s a to r s ,  when t r e a t in g  o f  th e  e f f e c t  o f  custom ary law on 

s t a t u te s ,  commonly d is t in g u is h e d  between consuetudo secundum, p r a e t e r . 

and c o n tra  legem. T h is p r a c t ic e  was u n iv e rs a lly  fo llow ed by th e  

p o s t-g lo s s a to rs .  B a r to lu s , to  ta k e  th e  most prom inent, h e ld  th a t  

consuetudo secundum legem was no t new law a t  a l l ,  bu t on ly

135For a d isc u ss io n  o f  t h i s  work see  H. KANTOROWICZ, STUDIES IN THE 
GLOSSATORS, s u p ra . a t .

13GI£ . a t  136.
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in te rp re te d ,  confirm ed, o r  s tren g th en ed  an e x is t in g  s ta tu te .

Consuetudo p ra e te r  legem was new law which occured when th e re  was no 

le g is la t io n  on a su b je c t .  Consuetudo c o n tra  legem abrogated  an 

e x is t in g  s t a t u t e ,  bu t custom ary law on ly  had th i s  e f f e c t  when i t  was 

n o t co n tra ry  to  d iv in e  o r n a tu ra l  law, th e  l i b e r ty  o f  th e  Church, o r 

to  p u b lic  w elfa re . 137

The p o s t-g lo s s a to r  Lucas de Penna took  a more jaund iced  view than  

d id  most o f h is  contem poraries o f  th e  dominance o f custom ary law over 

s ta tu te s .  When a  le g a l  s i tu a t io n  was covered  by s t a t u t e ,  he w ro te , a 

d is t in c t io n  must be made between s e v e ra l  s i tu a t io n s :  (1) where a

s t a t u te  ex p re ss ly  fav o rs  custom ary ru le s  on a s u b je c t ,  a custom on 

th a t  su b je c t i s  v a l id ;  (2 ) where a s t a t u t e  fo rb id s  custom ary ru le s ,  a 

custom i s  in v a lid ; (3 ) where th e  s t a t u t e  i s  s i l e n t  on th e  q u es tio n  o f 

custom , customs may be d iv id ed  in to  th r e e  a d d it io n a l  c a te g o rie s . 

Consuetudo secundum iu s  i s  developed in  accord  w ith  e x is t in g  

le g is la t io n  and hence i s  v a lid . Consuetudo supra iu s  supplem ents 

le g is la t io n  and makes i t  s p e c if ic ;  i t  to o  i s  v a lid . Consuetudo con tra  

iu s ,  however, may only  ab rogate  l e g i s l a t io n  i f  th e  l e g i s l a to r  has 

knowledge o f i t  and consen ts . 13*.

137Ullmann, B arto lu s  on Customary Law. 52, J u r id ic a l  Review 265 
(1940).

138ULLMANN, THE MEDIEVAL IDEA OF LAW 67 (1969).
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CHAPTER FOUR

L e g is la t io n , E qu ity , and I n te r p r e ta t io n  

in  M edieval C iv i l ia n  Ju risp ru d en ce
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V a lte r  Ullmann re c e n tly  claim ed th a t  th e  c e n tra l  problem in  th e  

m edieval th e o ry  o f  government had to  do w ith  who was e n t i t l e d  to  c re a te  

law. 1 This may be th e  c e n t r a l  problem fo r  modem s tu d e n ts  o f p o l i t i c a l  

though t, b u t i t  was n o t th e  problem th a t  preoccupied  m edieval c iv i l i a n  

j u r i s t s .  Because they  a l l  agreed th a t  th e  emperor was e n t i t l e d  to  

c re a te  law, rh e  m edieval c iv i l i a n s  were concerned w ith  th e  problems o f 

who, b e s id es  th e  em peror, could make law, under what co n d itio n s  

non-imp e r ia l  law could  be made, and how such lawmaking could  be j u s t i f i e d  

th e o re t ic a l ly .  These were c e n t r a l  problem s fo r  m edieval j u r i s t s  because 

th e  Corpus J u r i s  o f  J u s t in ia n ,  whose a u th o r i ty  th ey  accep ted  w ithou t 

re s e rv a t io n , was perm eated w ith  te x ts  p rocla im ing  th a t  th e  emperor was 

th e  so le  maker and in t e r p r e te r  o f  th e  la w ,2 whereas anyone w ith  eyes 

could  see  th a t  in  I t a l y  and France th e re  was very l i t t l e  im peria l 

lawmaking and a g re a t d e a l o f la w -c re a tio n  by p r in c i p a l i t i e s  and c i t i e s .

The Germanic emperors had accep ted  and encouraged th e  s tudy  o f 

Roman Law, and i t s  adop tion  as an in te rn a t io n a l  iu s  commune in  Europe, 

because i t  fu rn ish e d  th e  elem ent o f u n iv e r s a l i ty  which th ey  regarded  as 

th e  m ission  o f  th e  Empire and supported  im p eria l c laim s o f ab so lu te  

supreme pow er.3 By th e  tw e lf th  cen tu ry  Roman Law was being  used 

everywhere in  th e  in t e r p r e ta t io n  and a p p lic a t io n  o f  customs and lo c a l 

le g is la t io n .  I t  was a k ind  o f u n iv e rs a l lo g ic , p ro v id in g  an a lo g ie s ,

3V. ULLMANN, LAV AND POLITICS IN THE MIDDLE AGES 29 (1979).

2E .g . , C .1 .14 .11 . " . . . f o r  i f ,  by th e  p re s e n t enactm ent, th e  emperor
alone can make law s, i t  should  a lso  be th e  prov ince o f  th e  Im peria l 
D ign ity  alone to  in t e r p r e t  th em ... [T ]he emperor s h a l l  ju s t l y  be 
regarded  as th e  s o le  maker and in t e r p r e te r  o f the la w s .. . "

3C. CALISSE, HISTORY OF ITALIAN LAV 117, in  THE CONTINENTAL LEGAL 
HISTORY SERIES (1912).
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supplem entary r u le s ,  and in te r p r e t iv e  p r in c i p le s .4 P o l i t i c a l l y  i t  

rep re sen ted  th e  dominion o f  th e  em pire over th e  I t a l i a n  c i t i e s  and 

p rin ce s  who were seek ing  independence. 5

C iv i lia n  j u r i s t s  saw th e  Roman law as im p eria l l e g i s la t io n ,  th e  

fo rce  o f  which had con tinued  unabated from th e  tim e o f J u s t in ia n .  

Although a m in o rity  o f j u r i s t s  h e ld  th a t  lo c a l s ta tu to r y  power was 

founded on some p r in c ip le  o f  popu la r so v e re ig n ty  o r  n a tu ra l  la w ,6 most 

c iv i l i a n s  saw lo c a l  law as e x is t in g  m erely by consent o r  d e leg a tio n  from 

im p eria l a u th o ri ty . In  cases o f c o n f l i c t  between Roman law and lo c a l 

law, n e a r ly  a l l  c i v i l i a n s —even th o se  who d id  no t ho ld  th a t  th e  power o f  

lo c a l law depended upon im p eria l d e le g a tio n --re g a rd e d  th e  Roman law as 

c o n tro l l in g  because they  saw i t  as r a t i o  s c r i n t a . th e  embodiment o f 

r ig h t  reason . 7 This was th e  c iv i l i a n  th e o ry , s ta te d  in  th e  b ro ad est 

te rm s, o f  th e  r e la t io n s h ip  o f Roman law to  lo c a l  law. But because th e  

p o l i t i c a l  f a c ts  o f  m edieval I t a ly  and France appeared , on t h e i r  face , to  

c o n f l ic t  w ith  th e  th e o ry , m edieval j u r i s t s  were com pelled to  c o n s tru c t a 

co n s id erab ly  more complex th eo ry  in  o rd er to  accomodate th o se  fa c ts .

*J. BRISSAUD, HISTORY OF FRENCH LAW 207, in  THE CONTINENTAL LEGAL 
HISTORY SERIES (1912).

5 See CALISSE, su p ra , a t  121.

eB aldus, fo r  example, argued th a t  i t  was a p r in c ip le  o f  n a tu ra l  law th a t  
a community w ithou t law was in co n ce iv ab le , and th a t  th e re fo re  th e  very 
e x is te n c e  o f  a community re q u ire d  i t  to  have a law o f i t s  own. This 
id ea  ev en tu a lly  found i t s  way in to  modern in te rn a t io n a l  le g a l d o c tr in e , 
and a v a r ia n t  o f  i t  appeared in  J u s t ic e  George S u th e r la n d 's  argument in  
U nited S ta te s  y. C u rtiss-W righ t Export Corp. (1936) th a t  any member o f  
th e  community o f  n a tio n s  had an in h e re n t power to  conduct fo re ig n  
a f f a i r s ,  w hether o r  no t i t s  own c o n s t i tu t io n  s a id  i t  had such a power.

7See CALISSE, s u p ra . a t  121.
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By th e  tim e o f th e  g re a t  r e v iv a l  o f Roman le g a l s tu d ie s  a t  Bologna

near th e  end o f  th e  e le v e n th  cen tu ry , th e  c i t i e s  o f  n o rth e rn  and c e n t r a l

I t a l y  had a lre ad y  ach ieved  a la rg e  measure o f independence from h ig h e r 

p o l i t i c a l  a u th o r i t i e s ,  bo th  n a t io n a l  and im p eria l. In  f a c t ,  i f  no t in  

c iv i l i a n  th e o ry , th ey  a lso  achieved l e g is la t iv e  independence. The 

independence th a t  th e  c i t i e s  won from th e  German emperors inc luded  th e  

r ig h t  to  make t h e i r  own laws. This r ig h t  was f u l ly  recognized by th e  

Empire in  1183 in  th e  T rea ty  o f  Constance. *

In  i t s  f i r s t  s ta g e ,  th e  I t a l i a n  le g is la t io n  o f th e  la te  Middle Ages

co n s is te d  p r im a r ily  o f  th e  o rd inances o f th e  independent c i t i e s  o r 

communes; in  i t s  second s ta g e  i t  a lso  came from dukedoms, 

p r in c i p a l i t i e s ,  and l a t e r ,  from kingdoms. Local custom was th e  prim ary 

source o f  th e  lo c a l m un icipal l e g i s l a t io n ,  and a t  f i r s t  th e  w r it te n  

s ta tu te s  were in ten d ed  m erely to  prove th e  custom s, no t to  re p la c e  o r 

change them .9 But soon th e  s t a t u t i  became le g i s la t io n  in  th e  s t r i c t  

sen se , changin g o ld  customs and p rov id in g  fo r  new needs. 10 In  c i t i e s  

th a t  were e n t i r e ly  independen t, s t a t u t i  were compiled by commissioners 

appoin ted  by th e  co u n c il (credenzel , and th e  co u n c il o r  popu lar assembly 

a fte rw ard s  approved them. In  c i t i e s  under th e  ru le  o f  some p r in c e  o r  o f  

ano ther c i ty ,  th e  s t a t u t i  were e i th e r  d ra f te d  as u su a l and then  

subm itted  fo r  th e  r u l e r ’ s approval o r  th e  r u le r  d ra f te d  them and th en

8Id. a t  160. The v e ry  f a c t  o f such a concession  by th e  Empire cou ld , 
however, be used  by th e  Roman j u r i s t s  as p roof th a t  th e  lawmaking power 
o f th e  c i t i e s  was a d e le g a te d  power.

9 id . a t  161.

10Id .
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recognized  some r ig h t  o f  th e  peop le  to  r a t i f y  them. 11

At le a s t  in  th e o ry  th e  c i t i e s  were, down to  th e  1700s, always p a r t  

o f some la rg e r  p o l i t i c a l  e n t i ty .  Thus th e re  were always p o te n t ia l ly  

some o th e r  so u rces  o f l e g i s l a t io n  which would be b in d in g  on th e  

c i t i e s —th e  Empire i t s e l f  o r  v a rio u s  o th e r sem i-so v ere ig n  

p r in c i p a l i t i e s .  12 U n til  th e  fo u r te e n th  cen tu ry  ( a f t e r  which no im p eria l 

l e g i s la t io n  a f f e c te d  I t a l y )  th e  le g is la t io n  o f  th e  Empire was 

prom ulgated by be ing  s e n t to  th e  f a c u l t ie s  o f  law to  be ta u g h t from th e  

c h a ir  and inc lu d ed  in  th e  m anuscrip t te x ts  o f  th e  Corpus J u r i . On th e  

model o f  J u s t in ia n 's  N ovels. th e se  im peria l laws were c o l le c te d  in  two 

a d d it io n a l  books, and some were in s e r te d  in  th e  Code i t s e l f  a t  th e  p la c e  

where th ey  m odified  i t ,  in  summary no tes. 13

The p o l i t i c a l  and le g a l  s i tu a t io n  was d i f f e r e n t  in  France. There, 

between th e  s ix th  and th e  n in th  c e n tu r ie s ,  as a fe u d a l s o c ie ty  evolved, 

th e  p r in c ip le  t h a t  each person  was governed by h is  p e rso n a l o r  t r i b a l  

law was rep la ced  by th e  p r in c ip le  o f  th e  t e r r i t o r i a l i t y  o f  custom ary 

l a w . G e n e r a l l y ,  re g io n a l custom ary laws emerged from th e  m u l t ip l ic i ty  

o f lo c a l  la w s .15 By th e  tw e lf th  cen tu ry , th e  le g a l  map o f  F rance could 

be d iv id ed  in to  two b a s ic  re g io n s , which d id  n o t b a s ic a l ly  change u n t i l  

th e  R evolu tion . The M idi, so u th  o f  a l in e  ex tend ing  from Geneva to  

L aR ochelle, was known as th e  " re g io n  of w r i t te n  law ." I t  l iv e d  under a

1 iId . a t  163.

12Id . a t  169.

13Id . a t  170.

lfcR. DAVID, FRENCH LAW 4 (1972). 

15 Id. a t  5.
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s in g le  custom ary law, based on Roman law, which was r e la t iv e ly  uniform , 

s ta b l e ,  and a s c e r ta in a b le .  Upon th e  m edieval r e v iv a l  of Roman le g a l 

s tu d y , th e  g e n e ra l Roman custom ary law o f  th e  Midi was g rad u a lly  

rep la c e d  by r u le s  based on th e  Corpus J u r i s  o f  J u s t in ia n . 16 The n o rth  o f  

France was known as th e  "reg io n  o f  custom ary law. " There mixed remnants 

o f  Roman law, Germanic law, canon law, and lo c a l customs combined to  

make a v a r ie ty  o f  custom ary la w s .17 These laws were n e i th e r  uniform  

th roughout th e  N orth no r were th ey  s ta b le .  Sovereign ty  was s p l i t  up 

among a la rg e  number o f t e r r i t o r i e s ,  and th e  a re a  o f  a u th o ri ty  o f any 

one custom ary law was v ery  lim ited . 18

Even in  th e  so u th  o f  F rance, th e  Roman law was never regarded  as 

having  l e g i s l a t i v e  fo rce . D esp ite  th e  f a c t  th a t  i t  was w r i t te n ,  i t s  

a u th o r i ty  d e riv e d  n o t from prom ulgation b u t from i t s  c h a ra c te r  as a 

lo c a l  cu stom .19 Meanwhile, th e  doc to rs  a t  Bologna and th e  o th e r  schoo ls 

o f th e  Roman law were te ach in g  t h e i r  s tu d e n ts  th a t  th e  Roman law was th e  

p ro d u c t o f  th e  l e g i s l a t i v e  w il l  o f  th e  Roman Emperor, and th a t  under th e  

d o c tr in e  o f  th e  Corpus J u r i s  th e  k ing  o f  F rance was th e  s u b je c t o f  th e  

Holy Roman Emperor. 20 This te ach in g  d id  n o t s i t  w e ll w ith  th e  French 

k ings who, in  confo rm ity  w ith  th e  dictum  th a t  " th e  k ing  re ig n s  supreme 

in  h is  kingdom ," re fu se d  to  countenance th e  d o c tr in e  th a t  laws

16I£ . a t  6.

17BRISSAUD, s u p ra , a t  204.

18DAVID, s u p ra , a t  7.

19BRISSAUD a t  206.

20Id . a t  212.
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prom ulgated by a  fo re ig n  so v ere ig n  were b ind ing  in  France. 21 Because th e  

w r it te n  Roman law, even in  th e  South o f  F rance , was understood  as lo c a l 

custom and n o t as th e  l e g is la t io n  o f  a p o l i t i c a l  s u p e r io r ,  lo c a l customs 

and m unicipal o rd inances were f r e e  to  d ep a rt from i t .

Faced w ith  th e  p o l i t i c a l  r e a l i t y  o f  w idespread lo c a l lawmaking in  

F rance and in  n o rth e rn  I t a l y ,  th e  m edieval c iv i l i a n s  had th e  choice o f 

denouncing such nonim peria l l e g i s la t io n  as u l t r a  v ir e s  o r  o f  exp la in ing  

how i t  was l i c i t  in  term s o f  th e  ju risp ru d e n c e  o f th e  Corpus J u r i s .

Most j u r i s t s  who addressed  th e  problem chose th e  second op tion . The 

problem th ey  faced  in  doing so  was th a t  o f  app ly ing  and adap ting  a 

th eo ry  o f  a s in g le  omnicompetent worldwide s t a t e  w ith  a monopoly on 

lawmaking power to  a w orld in  which th e  Holy Roman Empire made claim s o f 

u n iv e rs a l so v e re ig n ty  bu t in  p r a c t ic e  had l i t t l e  p o l i t i c a l  power. For 

Aquinas and a l l  th o se  who took  A r i s to t l e 's  P o l i t i c s  as th e  b a s is  of 

t h e i r  p o l i t i c a l  s p e c u la tio n , th e  s t a t e  was th e  C iv ita s  o r th e  Regnum.

For c iv  i l i a n s ,  th e  s t a t e  was e s s e n t i a l ly  th e  Imperium, and i t  was

d i f f i c u l t  fo r  them to  f in d  a  p la c e  in  th e  Corpus J u r i s  fo r  independent 

sovere ign  k ings and c i t i e s .  22 The th e o r e t ic a l  problem was to  a t ta c h  to  

th e  c iv i ta s  r ig h t s  and p r iv i le g e s  which seemed in  th e  Corpus J u r is  to  be 

a p p lic a b le  only  to  th e  Imperium . 23

21See DAVID, s u p ra , a t  5. The te ach in g  o f  Roman law a t  th e  u n iv e r s i t ie s  
went on everywhere and in  a l l  p e rio d s  a f t e r  th e  m edieval r e v iv a l  of 
Roman le g a l study . Even in  th e  N orth , Roman law and canon law were th e  
only  types o f  law ta u g h t in  th e  u n iv e r s i t ie s .  The on ly  ex cep tion  was 
th e  p ro h ib i t io n  o f  Roman law te a c h in g  a t  P a r is  in  th e  th i r te e n th  
cen tury . This p ro h ib i t io n ,  l ik e  th e  s im ila r  one a t  Oxford in  England, 
can no doubt be exp la ined  by th e  suppo rt to  be found in  Roman 
ju risp ru d en c e  fo r  im p eria l c laim s o f  p o l i t i c a l  supremacy.

22See C.N.S. WOOLF, BARTOLUS OF SASSOFERRATO 112-13 (1913).

23Id . a t  115.
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We first encounter glossatorial attacks on the problem in the works

o f th e  g re a t j u r i s t  Azo and o f th e  th i r t e e n th  cen tu ry  g lo s sa to r

Odofredus. Odofredus re p o r ts  a famous con tro v ersy  between Azo and

L o th a ir , ano ther g lo s s a to r:2U
M aster Azo and M aster L o th a ir  were te a c h in g  in  th e  c i t y  and 
th e  Emperor (Henry VI) summoned them to  him on a m a tte r o f 
b u s in ess , and, w hile  he was one day r id in g  w ith  them, he 
propounded th i s  q u es tio n , "My lo rd s ,  t e l l  me to  whom belongs 
merum imperium. " M aster L o th a ir  s a id ,  "S ince M aster Azo 
wishes th a t  I speak f i r s t ,  I  d e c la re  th a t  to  you a lone belongs 
merum imperium and to  no o th e r. " And M aster Azo s a id ,  " In  our 
laws i t  i s  s a id  th a t  judges o th e r  th an  y o u rse lf  have th e  power 
o f th e  sword bu t th a t  you have i t  p e r  exce llen tjam  
n ev e rth e le ss  o th e r  judges a ls o  have i t  such as p raes id e s  
provinciarum  and s t i l l  more so o th e rs  who a re  even g re a te r  
than  th ese . Whence i t  i s  th a t  you cannot revoke th e  
ju r i s d ic t io n  o f m a g is tr a te s . . . "  When th ey  had re tu rn e d  to  th e  
pa lace  th e  Lord Emperor s e n t to  M aster L o th a ir a ho rse  and to  
Master Azo no th ing . Whereupon M aster Azo s ta t e s  in  h is  
commentary on th i s  t i t l e :  " I  s t a t e  t h a t  merum imperium
belongs to  th e  emperor a lone p e r ex ce llen tjam  b u t th a t  o th e rs  
l ik e  p rae s id e s  provinciarum  and s t i l l  h ig h e r judges a lso  have 
th e  merum imperium. I f  on account o f  th e se  words I have lo s t  
a horse f equum) . y e t i t  was n o t j u s t  (aeauum) . because r ig h t ly  
d id  I d e c la re  th e  law and n o t M aster L o th a ir. "

Azo, in  h is  Summa C o d ic is . s a id  o f  th e  c o n tro v e rsy :25

Some say th a t  merum imperium belongs to  th e  emperor a lone and 
th a t  he a lone has i t . . .  But c e r ta in ly  i t  i s  obvious th a t  
h igher m a g is tra te s  have th e  merum imperium as w e l l . . .  I say 
th a t  th e  f u l l  o r f u l l e s t  ju r i s d i c t i o n  belongs to  th e  emperor 
alone, s in c e  by th e  H ortensian  law th e  people have t r a n s fe r re d  
a l l  t h e i r  imperium and p o te s ta s  to  h im .. . so th a t  he alone can 
decree g en era l e q u i ty . . .
I  m a in ta in , however, th a t  any m a g is tra te  w hatsoever can decree 
new law in  h is  c i ty  (c i v i t a s l .  And I  a lso  m ain ta in  th a t  merum 
imperium belongs to  o th e rs  o f  th e  h ig h e r powers, although  on 
account o f  t h i s  I lo s t  a  h o rse , which was most u n ju s t.

2<*0D0FREDUS, Matura d il ig e n tis s im e q u e  r e p e t i t a  in te r p r e ta t io  in  undecim 
primos Pandectarum l ib r o s . . .  (Lyons 1550). Quoted in  M. GILMORE, 
ARGUMENT FROM ROMAN LAW IN POLITICAL THOUGHT 1200-1600 18 (1941).

25Commentary on C .3.13. The t r a n s l a t io n  i s  from M. GILMORE, ARGUMENT
rJWJii ftuiiAi'i J-inn y 5 u m i q  > aw x > .
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The fo rego ing  passages r e f e r  to  two o f th r e e  Roman le g a l concepts 

in  term s o f  which m edieval c iv i l i a n s  analyzed  th e  problem o f how to  

apply th e  governm ental th e o ry  o f  th e  Corpus J u r i s  to  th e  p o l i t i c a l  f a c ts  

o f  th e i r  tim e in  n o rth e rn  I ta ly .  These concepts were imperium and 

i u r i s d i c t i o . The id e a  o f  d e le g a tio n  was a th i r d .  The Corpus J u r is  i s  

no t a model o f  c l a r i t y  on th e  su b je c ts  o f  iu risd -ic t-io  and im perium. and 

o f  th e  r e la t io n s h ip  between them. I t s  d o c tr in e  i s  obscure even on th e  

modern s c h o la r 's  assum ption th a t  th e  te x ts  d e a lin g  w ith  iu r i s d i c t i o  and 

imperium re p re se n t s e v e ra l  s ta g e s  o f Roman c o n s t i tu t io n a l  h is to ry ,  and 

th a t  th e  th e o r ie s  o f  government and governm ental power he ld  in  some o f 

th o se  s tag es  were in com patib le  w ith  th e  th e o r ie s  h e ld  a t  o th e r  s ta g e s . 

W alter U llm ann's su g g es tio n  th a t  ju r i s d i c t i o n  ( i u r i s d i c t i o -) was th e  

power to  f ix  in  a f i n a l  manner what was th e  law26—to  c re a te  law27—and 

th a t  i t  was a sp e c ie s  o f  imperium which co n fe rred  e n fo rc e a b i l i ty  on th e  

law ,28 re p re se n ts  in  an o v e r -s im p lif ie d  way one m edieval in te r p r e ta t io n  

o f th e  two concepts. There were o th e r  in te r p r e ta t io n s ,  however, and i t  

i s  a measure o f  th e  co n ce p ts ' o b sc u rity  th a t  B arto lu s  rev e rsed  th e  o rd er 

and saw imperium as a sp e c ie s  o f i u r i s d i c t i o . 29 I t  w i l l  be n ece ssa ry , in  

o rd er to  u nderstand  th e  c i v i l i a n s '  tre a tm e n t o f  th e  concepts o f 

iu r i s d i c t i o  and imperium. to  examine se v e ra l o f  th e  te x ts  on which th e  

m edieval j u r i s t s  based  t h e i r  d o c tr in e s . Because th e se  te x ts  were

26LAW AND POLITICS, s u p ra , a t  33.

27PRINCIPLES OF GOVERNMENT AND POLITICS IN THE MIDDLE AGES 20 (1961).

2"LAW AND POLITICS, s u p ra , a t  56.

29C0MMENTARIA IN PRIMAM DIGESTI VETUS (Lyons 1552).
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assem bled by J u s t in ia n 's  com pilers from se v e ra l p e rio d s  o f  Roman 

h is to r y ,  I  s h a l l  f i r s t  t r y  to  t r a c e ,  in  a rough way, th e  h i s to r i c a l  

development o f  th e  concept o f  imperium.

The word imperium had no s in g le  meaning in  th e  L a tin  language o r  in  

Roman law. I t  could  mean m erely an o rd e r o r  command; i t  could  mean th e  

r ig h t  to  g iv e  o rd e rs , o r th e  power over a sm all group such as a fam ily; 

i t  cou ld  mean, as in  th e  te x ts  we have examined on th e  lex  r e g ia  (o r  lex  

de im perio l , th e  supreme power o r  so v e re ig n ty  o f  th e  Roman people; i t  

cou ld  mean, in  a te c h n ic a l  sen se , th e  o f f i c i a l  power o f  th e  h ig h e r 

m a g is tra te s  under th e  R epublic and o f  th e  emperor under th e  Empire; 

f i n a l l y ,  i t  could  r e f e r  to  th e  Empire i t s e l f  o r to  i t s  t e r r i t o r y . 30 We 

a re  most in te r e s te d  h e re  in  i t s  te c h n ic a l meaning as th e  o f f i c i a l  power 

p o ssessed  by th e  h ig h e r m a g is tra te s  and th e  emperor.

When a n c ie n t Rome changed from a monarchy to  a re p u b lic ,  two 

m a g is tra te s  (c o n su ls )  were e le c te d  in  p la c e  o f  th e  King, b u t th ey  

r e ta in e d  th e  u n d ilu te d  ro y a l powers. E v en tu a lly  th e se  powers were 

somewhat r e s t r i c t e d  by s t a t u t e ,  b u t even th e n  th e re  rem ained a la rg e  

re s id u e  o f  power undefined  by s t r i c t  law. The name g iven  to  t h i s  

undefin ed  power was imperium. 31 Like th e  ro y a l power, th e  co n su la r 

imperium extended to  a l l  a rea s  o f  government, in c lu d in g  le a d e rsh ip  o f 

th e  army, j u r i s d i c t i o n ,  and th e  r ig h t  to  p u t b u s in ess  b e fo re  th e  

assem bly and th e  sen a te . 32 The power to  p la c e  b u s in ess  b e fo re  th e  sen a te

30See ADOLF BERGER, ENCYCLOPEDIC DICTIONARY OF ROMAN LAW (1953).

31H. F. JOLOWICZ AND B. NICHOLAS, HISTORICAL INTRODUCTION TO THE STUDY 
OF ROMAN LAW 8-9 (3 rd  ed. 1972).

32Id . a t  45.
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was n o t th e  same as th e  power to  enact law; th e  consu ls  were no t 

lawmakers b u t ,  in  e f f e c t ,  th e  c h ie f  ex ecu tiv e  o f f ic e r s  and agents o f  th e  

a ll-p o w e rfu l s e n a te .33 In  p r in c ip le  th e  consu ls  had a  g en era l 

i u r i s d i c t i o . b u t when a s p e c ia l  ju r i s d ic t io n a l  m a g is tracy , th e  

p ra e to r s h ip ,  was c re a te d  in  367 B .C ., th e  consu ls no longer had any 

concern w ith  c i v i l  l i t i g a t i o n . 34

In  Roman law, th e  term  iu r i s d i c t i o  covered a l l  j u d i c i a l  a c t iv i t y  in  

c i v i l  m a tte rs  and indeed a l l  a c t iv i t y  connected w ith  th e  a d m in is tra tio n  

o f  ju s t i c e .  I t  in c lu d ed  th e  power and a c t iv i t y  o f  ju s  d ic e r e . t h a t  i s ,  

o f  s e t t l i n g  th e  le g a l  p r in c ip le s  which governed th e  outcome o f le g a l  

c o n t ro v e r s ie s .35 In  rep u b lican  Rome, iu r i s d i c t i o  in  th e  l a t t e r  sense  was 

n o t understood  to  in c lu d e  th e  power to  c re a te  new la w --to  a l t e r  th e  law 

openly and d i r e c t l y  as th e  so vere ign  assembly could  by a lex  o r a 

p le b isc itu m . L a te r ,  when a u c to r i ta s . imperium. i u r i s d i c t i o . and th e  

so le  power o f  l e g i s l a t io n  were understood  to  be combined in  th e  person  

o f  th e  em peror, th e  d is t in c t io n s  between th e se  term s were no t always 

c a r e fu l ly  m ain tained .

The power p o ssessed  by th e  p ra e to r ,  and by a l l  h ig h e r m a g is tra te s  

whose d u tie s  in c lu d ed  ju r i s d i c t i o n ,  was th e  power to  is s u e  e d ic ts ,  i . e . ,  

p roc lam ations which n o t i f i e d  th e  people o f  what he would do in  c e r ta in  

c irc u m stan c es , and o f th e  way in  which he would c a r ry  o u t h is

3 3 Id. a t  46.

3 “Id . a t  47, 48.

35BERGER, su p ra .

36JOLOWICZ & NICHOLAS, s u p ra , a t  97,98.
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j u r i s d i c t i o n .36 From such e d ic ts  th e re  a ro se  th e  iu s  honorarium 3 7 o r 

m a g is te r ia l  law , which came to  have equal s ta tu s  w ith  th e  iu s  c i v i l e  and 

was interw oven w ith  i t . 3 8 I t  was th e  p r a c t ic e  fo r  p ra e to rs  and o th e r  

ju r i s d i c t i o n a l  m a g is tr a te s 39 to  p u b lish  t h e i r  e d ic ts  each y ea r when th ey  

en te red  upon t h e i r  o f f ic e .  1,0

The p ra e to r s  were n o t judges in  th e  modem sense. They p re s id ed  

over th e  f i r s t  s ta g e  o f  a c i v i l  t r i a l —th e  s tag e  in  which th e  is su e  

between th e  p a r t i e s  was s e t t l e d  and in  which th e  p r in c ip le s  o f law th a t  

would govern th e  case  were la id  down. The p ra e to rs  a lso  had f u l l  

imperium. They were in  p r in c ip le  capable o f  a l l  th e  d u tie s  perform ed by 

th e  co n su l, w hether m i l i t a r y ,  a d m in is tra t iv e , or ju d ic ia l .  There were 

two l im its  on th e  e x e rc is e  o f imperium by a p ra e to r . The c o n s u l 's  

in te rc e s s io  p re v a i le d  a g a in s t h is  a c t ,  and he was always given  a 

d e f in i te  sphere  (p ro v in c ia l in  which to  e x e rc ise  h is  imperium. 41

37From honor (m ag is tracy ).

38Pap in ian  d e f in e d  th e  iu s  c iv i l e  as " th a t  which comes in  th e  form o f 
s ta tu te s  ( l e g e s ) ,  p l e b i s c i t e s ,  senatu s c o n s u lta . im p eria l d e c re e s , o r 
a u th o r i ta t iv e  j u r i s t i c  s ta te m e n ts ." He adds th a t  iu s p raeto rium  " i s  
th a t  which in  th e  p u b lic  in t e r e s t  th e  p ra e to rs  have in tro d u ced  in  a id  o r 
supp lem en tation  o r  c o r re c t io n  o f  th e  ius c i v i l e . ” D .1 .1 .7 .

39For example, th e  p ro v in c ia l  governors, th e  cu ru le  a e d i le s ,  and th e  
q u aes to rs .

40JOLOWICZ & NICHOLAS, s u p ra , a t  98.

41Xd. a t  49. In  Roman ju risp ru d en c e  th e  word p ro v in c ia  means " th e  
sphere  o f  a u th o r i ty  o f  a m a g is tra te " - - th a t  i s ,  a sphere  o f  a u th o r i ty  
w ith  t e r r i t o r i a l  l im i ts  which i s  assigned  to  a m a g is tra te  who has 
imperium.

42The Empire i s  d a ted  from 27 B.C. to  476 A. D.
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In  th e  f i r s t  p e r io d  o f  th e  Em pire,*2 commonly c a l le d  th e  p r in c ip a te  

(27 B.C. to  A.D. 235), re p u b lic a n  forms were p rese rv ed  bu t im p eria l 

a u th o r i ty  grew in  a l l  a re a s  o f government. O r ig in a l ly ,  th e  emperor 

fp r in c e p s l was regarded  as a c i t i z e n  who, l ik e  a l l  c i t i z e n s ,  was su b je c t 

to  th e  law s.*3 The se n a te  cou ld , however, g ra n t him ex ce p tio n s , c a l le d  

d isp e n sa tio n s , from th e  o p e ra tio n  o f  p a r t i c u la r  le g a l ru le s .  Domitian 

and h is  successo rs  f re q u e n tly  usurped th i s  p r iv i le g e  o f  d isp e n sa tio n  and 

i t  f in a l ly  was recogn ized  as an im p eria l r ig h t .  **

More im portan t th a n  th e  d isp en s in g  power was th e  lawmaking power o f 

th e  emperor. Over tim e , th e  powers o f  th e  peop le  d im inished  and those  

o f th e  sen a te  in c re a sed . As th e  se n a te  came to  re p la c e  th e  c o m itia . 

senatu s  co n su lta  became an im portan t source  o f  new law. The l e g is la t iv e  

i n i t i a t i v e ,  however, norm ally  came from th e  emperor. In  th e  nex t 

development, th e  se n a te  m erely confirm ed th e  em peror's p ro p o sa l, and 

f in a l ly ,  by th e  m iddle o f  th e  second ce n tu ry , th e  j u r i s t s  recognized  

th a t  th e  emperor h im se lf  could  a c tu a l ly  make law by c o n s ti tu t io n e s  

principum . *5 Meanwhile, th e  im p eria l c i v i l  s e rv ic e  had alm ost com pletely 

superseded th e  h ie ra rc h y  o f  m a g is tra te s . The m a g is tra te s  con tinued  to  

is s u e  e d ic ts ,  b u t le g a l  changes by e d ic t  were le s s  fre q u e n t, and th e  

power to  a l t e r  th e  e d ic t  ended in  th e  re ig n  o f  H adrian. T h e re a f te r  th e  

e d ic t  was no longer a sou rce  o f  new law .*6 Thus, by th e  l a t e  p r in c ip a te ,

*3J0L0WICZ & NICHOLAS, s u p ra , a t  325.

** !£ .

*sId . a t  365; Roman Law, in  D. WALKER, THE OXFORD COMPANION TO LAW 
(1980).

*6WALKER, su p ra , a t  1081.
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th e  emperor had in  f a c t  become th e  s o le  l e g i s l a t o r . 47

When m edieval j u r i s t s  s e t  ou t to  apply  th e  Corpus J u r i s  th e o ry  o f 

imperium. i u r i s d i c t i o . and lawmaking power to  th e  p o l i t i c a l  s i tu a t io n s

th ey  found in  France and n o rth e rn  I t a l y ,  th ey  were n o t t o t a l l y  in  th e

dark  as to  th e  Roman c o n s t i tu t io n a l  h is to r y  I  have j u s t  summarized. In

th e  f i r s t  book o f  th e  D ig es t th ey  found a sh o r t  h i s t o r i c a l  survey o f th e

development o f  Roman law and o f  th e  Roman m a g is tra c ie s . An im portan t

passage made i t  c le a r  t h a t  th e  lawmaking power in  Rome had n o t always

been th e  s o le  p rov ince  o f  th e  em peror, b u t had g ra d u a lly  grown more and

more remote from th e  p e o p le :48

N ext, because i t  grew hard  fo r  th e  p leb s  to  assem ble, and to  
be su re , fo r  th e  e n t i r e  c i t iz e n r y  to  assem ble, b e ing  now such 
a v a s t crowd o f  men, th e  very  n e c e s s i ty  o f  th e  case  imposed 
upon th e  se n a te  t r u s te e s h ip  o f  th e  commonwealth. And th u s  d id  
th e  se n a te  come to  e x e rc is e  a u th o r i ty ,  and w hatever i t  
re so lv ed  upon was re s p e c te d , and such a law was c a l le d  a 
sen a tu s  consultum . 10. At th e  same tim e , th e  m a g is tra te s  
were a lso  s e t t l i n g  m a tte rs  o f  le g a l r ig h t ,  and in  o rd e r to  l e t  
th e  c i t iz e n s  know and allow  fo r  th e  ju r i s d i c t i o n  which each 
m a g is tra te  would be e x e rc is in g  over any given  m a tte r , th ey  
took  to  p u b lish in g  e d ic ts .  These e d ic ts ,  in  th e  case  o f  th e  
p r a e to r s ,  c o n s t i tu te d  th e  iu s  honorarium : "honorary" i s  th e
term  used , because th e  law in  q u e s tio n  had come from th e  h igh  
honor o f  p ra e to r ia n  o f f ic e .  11. Most r e c e n t ly ,  j u s t  as th e re  
was seen  to  have been a t r a n s i t i o n  toward fewer ways o f 
e s ta b l is h in g  law, a  t r a n s i t i o n  e f f e c te d  by s ta g e s  under 
d ic ta t io n  o f  c ircu m stan ces , i t  has come about th a t  a f f a i r s  o f 
s t a t e  have had to  be e n tru s te d  to  one man ( f o r  th e  se n a te  had 
been unab le  l a t t e r l y  to  govern a l l  th e  p rov in ces  h o n e s tly ) .
An em peror, th e r e f o r e ,  having been app o in ted , to  him was given 
th e  r ig h t  th a t  what he had decided  be deemed law.

The D igest a lso  p rov ided  a w hirlw ind to u r  o f  th e  o r ig in s  and n a tu re  o f

th e  v a rio u s  Roman m a g is tra c ie s . From th e  beg inn ing  o f  th e  c i v i t a s .

Pomponius a s s e r te d ,  " th e  k ings had e n t i r e  power (omnem p o te s ta te m ) in

“ 7J0L0WICZ & NICHOLAS, s u p ra , a t  366. 

ft8D. 1 .2 .9 -11 .
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a l l  th a t  now p e r ta in s  to  m a g is tr a te s ." * 9 th en , a f t e r  th e  e je c t io n  o f  th e  

k in g s , i t  was e s ta b l is h e d  th a t  th e re  be two consuls in  whom a s t a tu te  

la id  down th a t  th e  summum iu s  should  be v e s te d .113 “ L est th e  consuls 

should  claim  fo r  them selves k in g ly  power over a l l  th in g s ,  l e g is la t io n  

prov ided  th a t  an appea l lay  from t h e i r  d ec is io n s  and th a t  they  had no 

power to  impose th e  d ea th  p e n a lty  on a Roman c i t i z e n  excep t by o rd e r o f  

th e  whole c i t i z e n  body. N e v e rth e le ss , they  alone had th e  power o f 

p h y s ic a l c o e rc io n .51 Then, under th e  p re ssu re  o f  wars and o th e r  

c ircu m stan ces, i t  was decided  to  e s ta b l i s h  a m a g is tra te  w ith  g re a te r  

power f m a io ris  p o t e s t a t i s l .  "A ccord ingly , d ic ta to r s  f d ic ta to r e s j were 

p u t in  o f f ic e  from whom th e re  was no r ig h t  o f appeal and to  whom even 

th e  c a p i ta l  p e n a lty  was e n tru s te d . I t  was no t law fu l fo r  th i s  

m a g is tra te  to  be k e p t in  o f f ic e  longer than  s ix  months, s in c e  he had 

supreme power f summam p o te s ta te m ). " 52 About th e  sev en teen th  year a f t e r  

th e  expu lsion  o f th e  k in g s , th e  p leb s  seceded from th e  p a t r ic ia n s  and 

e s ta b l is h e d  fo r  i t s e l f  p le b ia n  m a g is tra te s  c a l le d  t r i b u n e s .53 A lso , two 

members o f  th e  p le b s  ( c a l le d  a e d i le s )  were appo in ted  to  be in  charge o f 

th e  houses in  which th e  p le b s  d ep o s ited  i t s  p le b is c i te s .  Q uaestors were 

appoin ted  to  have charge o f  th e  money in  th e  p u b lic  tre a su ry . 5U Because 

no one was l e f t  to  a t te n d  to  le g a l  b u sin ess  when th e  co n su ls  were ou t of

*9D. 1. 2. 14.

SCD. 1.2. 16.

51Id .

52D. 1.2. 18.

53D. 1.2. 20.

5“D. 1. 2.22.
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th e  c iv i ta s  conducting  w ars, a m a g is tra te  c a l le d  th e  urban p ra e to r  was 

c r e a te d .55 Other p ra e to rs  were added as needed u n t i l  f in a l ly  th e re  were 

in  t o t a l  " te n  tr ib u n e s  o f  th e  p le b s ,  two con su ls , e ig h teen  p r a e to r s ,  and 

s ix  a e d ile s  to  a d m in is te r  j u s t i c e  in  th e  c i v i t a s . ” 56

The D igest d is c u s s io n  o f  th e  h i s to r i c a l  o r ig in s  and development o f 

th e  Roman m a g is tra c ie s  breaks o f f  w ithou t saying  anyth ing  about th e  

n a tu re  o f  th e  m a g is tra c ie s  under th e  Empire. This was a c r i t i c a l  

om ission fo r  m edieval j u r i s t s  who were try in g  to  f ig u re  ou t to  apply  th e  

Corpus J u r is  th e o ry  o f  government to  medieval Europe. I t  i s  t r u e  th a t  

th e y  could  read  in  D. 1 .2 .10  th a t  m ag is tra te s  w ith  iu r i s d i c t i o  could  

p u b lish  e d ic ts  which became law iu s honorarium . and in  D. 1. 1. 7 th a t  th e  

law so in tro d u ced  could  even c o r re c t  th e  ius c i v i l e . These te x t s  might 

have suggested  a prom ising  approach to  lo c a tin g  th e  w idespread m edieval 

lo c a l  lawmaking in  th e  Roman ju r i s p ru d e n t ia l  and p o l i t i c a l  u n iv e rse  

except fo r  th e  f a c t  t h a t  th e re  were a lso  prom inent te x ts  in  th e  Corpus 

J u r i s  th a t  in s i s te d  t h a t  th e  emperor alone could make law. I f  th e se  

l a t t e r  te x ts  were though t to  be c o n tro l l in g , th e  e d ic ts  o f m a g is tra te s  

could  n o t be co n sid ered  to  be sources o f law.

Another problem th e  g lo s s a to rs  faced in  reg ard  to  drawing 

im p lic a tio n s  fo r  m edieval Europe from the  m a g is trac ie s  th ey  found 

d esc rib e d  in  J u s t i n i a n 's  law books was th a t  d e sp ite  t h e i r  assum ption 

th a t  th e  le g a l system  d esc rib e d  in  tho se  books was im m ediately 

a p p lic a b le  to  t h e i r  own tim e and p la ce  (as  i f  th e  W estern Roman Empire 

had no t f a l l e n  and Roman law had n o t f a l le n  in to  d isu se  fo r  s e v e ra l

5 5D. 1 .2 .27 .

56D. 1. 2. 34.
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c e n tu r ie s ) ,  th e  o ld  Roman system  o f  government and governm ental o f f ic e s  

no longer e x is te d ,  and th e re  was no recogn izab le  connection  o r  even 

convincing analogy between m edieval o f f i c i a l s  and th e  o ld  Roman 

m a g is tra te s . F ro fe sso r Myron Gilmore r ig h t ly  no ted  th a t  in  th e  

g lo s s a to rs  w ritin g s  on Roman law, and p a r t i c u la r ly  in  A zo's w r it in g s ,  

"we hear much o f  consuls and p ro co n su ls , p ra e s id e s  provinciarum  and 

m unicipal m a g is tra te s , b u t alm ost no th ing  o f  counts and b is h o p s ." 57 L ike 

most sch o la rs  whose s tu d y  o f  Roman ju risp ru d en c e  focuses on th e  works o f  

th e  p o s t-g lo s s a to rs  o r  o f  th e  s ix te e n th -c e n tu ry  le g a l  hum anists, Gilmore 

appeared to  conclude th a t  t h i s  absence o f an a ttem p t to  draw e x p l ic i t  

connections between a n c ie n t Roman and m edieval m a g is tra te s  b e tray ed  a 

la ck  o f in t e r e s t  on th e  p a r t  o f th e  g lo s sa to rs  in  app ly ing  Roman le g a l 

p r in c ip le s  to  th e  needs o f  a c tu a l l i f e .  This " f a c i l e  and commonly drawn 

d i s t i n c t io n ,"  as P ro fe sso r Samuel Thorne im p a tie n tly  c a l le d  th e  

w idespread id e a  th a t  th e  p o s t-g lo s s a to rs  saw th e  Roman law as a  l iv in g  

system  th a t  cou ld  be ap p lied  to  contemporary l i f e  w h ile  th e  g lo s s a to rs  

were in te r e s te d  in  i t  on ly  as an a b s tr a c t  and id e a l  system , i s  an e r r o r  

tra c e a b le  to  th e  le g a l h u m a n is ts .5* In  f a c t ,  th e  g re a t  im petus behind 

th e  a s to n ish in g ly  la b o rio u s  and d i f f i c u l t  s tu d ie s  undertaken  by th e  

g lo s sa to rs  was p re c is e ly  th e  d e s ir e  to  understand  and sy stem atize  th e  

body of Roman law so th a t  i t  could  be ap p lied  to  contem porary l i f e .  The 

b e s t  ex p lan a tio n  fo r th e  f a i l u r e  o f  th e  g lo s s a to rs  to  draw p a r a l le l s  

between th e  Roman consu ls  mentioned in  th e  f i r s t  book o f th e  D igest and 

th e  counts o f  m edieval I t a l y  i s  sim ply th a t  th e  g lo s s a to rs  r ig h t ly  saw

57ARGUMENT FROM ROMAN LAW, su p ra , a t  26.

58Thorne, S t a t u t i  in  th e  P o s t-G lo s sa to rs . 11 SPECULUM 452 (1936).
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th a t  th e  n a tu re s  o f  th e  two t i t l e s  and o f f ic e s  were so d i f f e r e n t  as to  

p rec lu d e  any convincing  analogy between them.

I en te red  on th i s  d is c u s s io n  o f  th e  Corpus J u r i s  trea tm en t o f  th e  

m a g is trac ie s  in  a n c ie n t Rome w ith  th e  purpose o f  showing why I b e lie v e  

th e  medieval j u r i s t s ,  when th ey  s e t  ou t to  analyze  contem porary problems 

o f government and lawmaking in  term s o f  concepts and d o c trin e s  found in  

th e  law books o f  J u s t in ia n ,  tended t c  co n c e n tra te  on such a b s tr a c t  

concepts as imperium. i u r i s d i c t i o . and d e le g a tio n  r a th e r  than  a ttem p tin g  

to  draw analo g ies  between p a r t i c u la r  a n c ien t and m edieval m a g is trac ie s . 

The p o in t i s  n o t t h a t  th e  m edieval j u r i s t s  made no use  o f what th ey  read  

about th e  Reman m a g is tra c ie s ; i t  i s  t h a t  t h e i r  re fe re n c e s  to  th o se  

m a g is trac ie s  were alm ost always made in  th e  cou rse  o f  a d isc u ss io n  of 

w ider concepts l ik e  imperium. This was th e  case  w ith  th e  s ta tem en t by 

Azo in  h is  Summa C o d ic is . quoted e a r l i e r ,  t h a t  "any m a g is tra te  

w hatsoever can decree  new law ." In  making th i s  claim  he was in te r e s te d  

no t in  p rov ing  th a t  any p a r t i c u la r  m edieval m a g is tra te  had th e  power to  

decree new law b u t in  ju s t i f y in g  h is  claim  th a t  o th e r  m a g is tra te s  

b es id es  th e  emperor had som ething c a l le d  merum imperium.

I t  i s  n o t e n t i r e ly  c le a r  to  me th a t  when, in  response to  Henry V i 's  

q u es tio n , Azo r e p l ie d  th a t  m a g is tra te s  o th e r  th a n  th e  emperor had merum 

imperium. he and Henry had e x a c tly  th e  same th in g s  in  mind. I su sp ec t 

th a t  Henry only  w anted co n firm a tio n , in  a g en e ra l way, th a t  accord ing  to  

Roman law lo c a l k in g s , p r in c e s ,  co u n ts , e tc . on ly  h e ld  p o l i t i c a l ,  le g a l ,  

ju d i c ia l ,  o r m i l i t a r y  power o r a u th o r i ty  through th e  emperor and no t 

independently  by v i r tu e  o f  t h e i r  o f f ic e  o r s ta t io n .  Henry had every  

r ig h t  to  ex p ec t, based  on th e  g e n e ra lly  im p e r ia l is t  o r ie n ta t io n  o f  th e
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Corpus J u r i s . th a t  he would re c e iv e  th e  answers p rov ided  by L o th a ir.

But Azo, as s tu d e n t o f  th e  t e c h n ic a l i t i e s  o f  th e  Roman te x t s ,  responded 

on th e  b a s is  o f  what th o se  te x ts  had to  say about imperium. P ro fesso r 

Myron Gilm ore, th e  modern a u th o r i ty  on th e  m edieval understand ing  o f  th e  

concept o f imperium. took  th e  p o s i t io n  th a t  Azo based  h is  case  th a t  

o th e r  m a g is tra te s  b es id es  th e  emperor have th e  merum imperium sim ply on 

th e  f a c t  th a t  th e  Corpus J u r is  i s  c le a r  th a t  th e  p ro v in c ia l  governors 

(p ra e s id e s  prov inciarum -) a lso  had th e  merum imperium. 59 P ro fesso r 

Gilmore c o n tra s te d  what he regarded  as A zo's s im p l is t i c  in te r p r e ta t io n  

w ith  th a t  o f l a t e r  c iv i l i a n s  who tended  to  r e ly  in s te a d  on th e  concept 

o f  d e le g a tio n  in  t h e i r  d isc u ss io n s  o f  imperium. P ro fe sso r Gilmore had a 

p o in t  here : Azo d id  n o t d iscu ss  imperium in  term s o f th e  power o f

d e le g a tio n . But Azo d id  r e f e r  to  imperium as a form o f ju r i s d i c t i o n ,  

and as we w i l l  se e , th e  concept o f  iu r i s d i c t i o  i s  in t im a te ly  a s so c ia te d  

w ith  th e  concepts o f  imperium and d e le g a tio n  (m andatus). S ince th i s  i s  

so , i t  i s  in t e r e s t in g  th a t  a g re a t  weakness o f  P ro fe sso r G ilm ore 's own 

m a g is te r ia l  tre a tm e n t o f  th e  m edieval c i v i l i a n s '  u nders tand ing  o f th e  

concept o f imperium l i e s  in  h is  f a i l u r e  to  sy s te m a tic a lly  r e l a t e  th e  

c i v i l i a n s '  tre a tm e n t o f imperium to  t h e i r  tre a tm e n t o f iu r i s d i c t i o  and 

d e le g a tio n . One sim ply cannot u n d ers tan d  what th e  c iv i l i a n s  thought 

about imperium w ith o u t a lso  knowing what th e y  thought about iu r i s d i c t i o  

and d e leg a tio n .

"ARGUMENT FROM ROMAN LAW, s u p ra , a t  27.

"RELIGION, LAW, AND THE GROWTH OF CONSTITUTIONAL THOUGHT 1150-1650 30 
(1982).
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As P ro fe sso r B rian  T ierney  has n o te d .60 a lthough  today

" ju r is d ic t io n "  i s  used p r im a rily  to  d e sc r ib e  th e  a u th o r i ty  o f a judge,

as l a t e  as th e  sev en teen th  cen tu ry  i t  commonly meant th e  power o f ru lin g

in  g enera l. For th e  m edieval c iv i l i a n s  " ju r i s d ic t io n "  was one o f a

c lu s te r  o f term s used to  d efin e  th e  id e a  o f ru le r s h ip . Among them were

power, a u th o r i ty ,  p re la c y , and im perium .61

When Henry VI asked Azo who had merum imperium. Azo gave an answer

in  which he s h i f te d  h is  d isc u ss io n  from imperium to  iu r i s d i c t i o  and back

again  to  imperium:

Some say  th a t  merum imperium belongs to  th e  emperor a lo n e .. .
But c e r ta in ly  i t  i s  obvious th a t  th e  h ig h e r m a g is tra te s  have
th e  merum imperium as w e ll  and say th a t  th e  f u l l  o r f u l l e s t
iu r i s d i c t i o  belongs to  th e  emperor a lone , s in c e  by th e  
H ortensian  law [ th e  lex  reg ia l th e  people have t r a n s fe r re d  a l l  
t h e i r  imperium and p o te s ta s  to  h im .. . so th a t  he alone can 
decree g en era l e q u i ty . . .  I m a in ta in , however, th a t  any 
m a g is tra te  can decree new law in  h is  c i v i t a s . . .  And I  a lso  
m ain ta in  th a t  merum imperium belongs to  o th e r  o f th e  h igher 
pow ers.. .

Azo i s  say ing  th a t  th e  emperor does no t have a monopoly on merum 

imperium b u t th a t  p len issim a  iu r i s d i c t i o  does belong to  th e  emperor 

alone. This c le a r ly  means th a t  Azo, u n lik e  A ccursius l a t e r , 62 does no t 

d e fin e  merum imperium as " th e  f u l l e s t  ju r i s d ic t io n " .  To understand  th e  

problems o f  th e  g lo s s a to rs  faced in  r e la t in g  imperium to  iu r i s d ic t io  we 

w il l  need to  examine more c lo se ly  a few b a s ic  D ig est te x ts .  In  D.

2 .1 .1 ,  i u r i s d i c t i o  i s  id e n t i f ie d  w ith  th e  powers o f pronouncing th e  law 

( iu s  d ic e re l and th o se  powers a re  s a id  to  be o f  th e  w idest ( la tissim um l 

scope. The n ex t D igest t e x t 63 proclaim s th a t  one who has iu r i s d ic t io

61Xd.

62G1oss  a£  D. 1 . 1 6 . 7 .

63D. 2 .1 .2 .
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has a l l  th e  powers w ithou t which i u r i s d i c t i o  cannot be ex erc ised . The

th i r d  te x t  o f  Book I I  o f th e  D igest i s  where m a tte rs  beg in  to  ge t

confusing. I t  p rov ides th a t :  s<*

Imperium i s  pure o r  mixed ( merum au t mix turn-). To have merum 
imperium i s  to  have th e  power o f th e  sword to  pun ish  th e  
wicked and th i s  is  a lso  c a l le d  p o te s ta s . Imperium i s  mixed 
when i t  a lso  c a r r ie s  ju r i s d i c t i o n  ( i u r i s d i c t i o -) to  g ra n t 
bonorum p o sse ss io . Such ju r i s d i c t i o n  inc ludes a lso  th e  powers 
to  appo in t a judge.

The fo u rth  te x t  in  th i s  s e r ie s  a d d s :65

To o rd e r s e c u r i ty  to  be g iven  by means o f a p ra e to r ia n  
s t ip u la t io n  and m issio  in  possessionem  a re  m a tte rs  p e r ta in in g  
more to  imperium th an  to  i u r i s d i c t i o .

Let us see  i f  we can s o r t  ou t what th e se  te x ts  t e l l  us about 

imperium and iu r i s d i c t i o  and t h e i r  r e la t io n s h ip  to  each o th e r. F i r s t ,  

i t  seems th a t  although i u r i s d i c t i o  and imperium both  r e f e r  to  a sp ec ts  o f 

r u le r s h ip ,  th ey  do no t r e f e r  to  th e  same asp ec ts  and a re  no t 

in te rch an g eab le  term s. I u r i s d ic t io  has to  do w ith  th e  power to  

pronounce law ( iu s  d ic e re -) and pure imperium re fe r s  to  " th e  power o f  th e  

sword (p o te s ta s  g la d i i l to  pun ish  th e  w icked ." Roman le g a l sch o la rs  

have d if f e re d  over what th e  p o te s ta s  g la d i i  e n t a i l e d ,66 b u t th e  

g lo s sa to rs  tended  to  understand  i t  as r e f e r r in g  to  th e  power o f 

i n f l i c t i n g  c a p i ta l  p u n ish m e n ts .'7 In  any ev en t, th e  D igest te x ts  we a re  

examining appear to  id e n t i fy  iu r i s d i c t i o  w ith  th e  power to  e s ta b l is h  

law, and merum imperium w ith  th e  power to  compel obedience and punish

GfcD. 2 .1 .3 .

65D. 2 .1 .4 .

66See GILMORE, su p ra , a t  22-29.

6 7See GLOSSA ORDINARIA a t  D. 2. 1.3.
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o ffen ses .

With t h i s  b a s ic  u n ders tand ing , l e t  us c o n s id e r a few more D igest 

te x ts .  No openminded read e r o f th e  f i r s t  two books o f  th e  D igest can 

f a i l  to  reach  th e  conclusion  th a t  o th e r  m a g is tra te s  b esid es  th e  emperor 

had i u r i s d i c t i o . One te x t  even a sc r ib e s  to  a  p roconsu l th e  f u l l e s t  

j u r i s d i c t i o n : 6*

Since a p roconsu l has th e  most com plete ju r i s d i c t i o n  
( plenissim am  iu r isd ic tio n e m l , th e re  belong to  him in  person 
th e  powers o f a l l  th o se  who e x e rc ise  j u r i s d i c t i o n  a t  Rome 
w hether as m a g is tra te s  o r on an e x tra o rd in a ry  commission.

In  view o f t h i s  t e x t ,  what could Azo have been th in k in g  about when he

a s s e r te d  t h a t  th e  f u l l e s t  ju r i s d i c t i o n  belonged to  th e  emperor alone?

There were a p p a re n tly  two s e p a ra te  bases fo r  t h i s  conclusion . F i r s t ,

Azo had in  mind th e  lex  de im oerio (o r  lex  r e g ia -) whereby by th e  Roman

people supposed ly  t r a n s f e r r e d  a l l  o f t h e i r  power and imperium to  th e

emperor. The co n clusion  to  be drawn from t h i s  was th a t  no one could

p o ss ib ly  have a more com plete i u r i s d i c t i o . T his id e a  was made e x p l ic i t

by th e  12th cen tu ry  g lo s s a to r  P i l l i u s ,  who w ro te , "Some ju r i s d i c t i o n  i s

com plete ( p le n a -) as in  th e  human emperor f p r in c e o s -) s in c e  th e  Roman

people c o n fe rre d  in  him a l l  i t s  power and imperium. 1,63 The second b a s is

fo r  A zo's co n c lu sio n  th a t  th e  emperor alone had th e  f u l l e s t  ju r i s d i c t i o n

may be found in  h is  s ta tem en t th a t  th e  emperor a lone can decree g en e ra l

equ ity . Here th e  id e a  i s  th a t  a lthough  ju r i s d i c t i o n  involves th e  power

to  decree  new law, and o th e r  m a g is tra te s  b e s id es  th e  emperor have th a t

power, on ly  th e  emperor has th e  r ig h t  to  decree  both  law and e q u ity , and

68D 1 .1 6 .7 .1 .

69Quoted in  TIERNEY, su p ra , a t  31.
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thus th e  em peror’s j u r i s d i c t i o n  i s  f u l l e r  than  th a t  o f any o th e r  

m a g is tra te . There were s e v e ra l Corpus J u r i s  te x ts  th a t  supported  th e  

lo c a tio n  o f th e  power to  d e c la re  e q u ity  in  th e  emperor. 70 L a te r j u r i s t s  

d id  not always fo llow  th i s  a n a ly s is  o f  th e  em peror's ju r i s d ic t io n .  

A ccursius, fo r  example, in  h is  g re a t g lo ss  d efined  ju r i s d i c t i o n  in  a way 

th a t  com pletely undercu t t h i s  p a r t  o f  A zo's argument. J u r i s d ic t io n ,  he 

s a id ,  was "a  power p u b lic ly  in tro d u ced  w ith  r e s p o n s ib i l i ty  fo r  

pronouncing iu s  and en ac tin g  a e a u ita s . " 71

Azo’s s ta tem en t th a t  o th e r  m a g is tra te s  b esid es  th e  emperor had 

merum imperium had s tro n g  te x tu a l  su p p o rt in  th e  D ig es t. To reach  Azo’ s 

conclusion  on th i s  p o in t one had only  to  move from th e  D .2 .1 .2  

id e n t i f i c a t io n  o f merum imperium w ith  th e  iu s  g la d i i  to  th e  s ta tem en t in  

D .1 .18 .6 . 8 th a t  " th o se  who r u le  e n t i r e  p rov inces have f u l l  power o f  th e  

sword ( iu s  g l a d i i t . . . "

The most d i f f i c u l t  D igest te x ts  on iu r i s d i c t i o  and imperium a re  

concerned w ith  th e  problem o f d e le g a tio n . A number o f te x ts  make i t  

c le a r  enough th a t  iu r i s d i c t i o  may be de leg a ted . For example, a D igest 

excerp t from th e  j u r i s t  J u l ia n  s ta te s :  72

I t  has been p rov ided  by a n c e s t r a l  custom th a t  a person  may 
d e leg a te  (mandarel ju r i s d i c t i o n  to  ano ther only  when he has i t  
in  h is  own r ig h t  and n o t by power o f a n o th e r .. . .

70E. g. , C. 1. 14. 1.

71Gloss ^  D. 2. 1.1.

72D. 2. 1.5.
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This and p a r a l l e l  te x ts  in d ic a te d , however, th a t  on ly  powers th a t

o f f i c i a l s  h e ld  by r ig h t  o f  t h e i r  o f f ic e ,  and n o t by s p e c ia l  commission,

could  be d e leg a ted : 73

Any powers s p e c ia l ly  co n ferred  by s t a tu te  o r  sen a tu s  consulturn 
o r im p eria l enactm ent a re  n o t tr a n s fe ra b le  by d e le g a tio n  o f a 
ju r i s d ic t io n .  But th e  competence a tta ch e d  to  a m ag istracy  as 
o f r ig h t  i s  capab le  o f d e le g a tio n .. .  One who has undertaken  a 
d e leg a ted  ju r i s d i c t i o n  has no competence o f h is  own b u t 
e x e rc ise s  th e  ju r i s d i c t i o n  belonging to  th e  o f f ic e r  who gave 
him him mandate. I t  i s  a l l  too tru e  th a t  by th e  custom o f our 
fa th e rs  i u r i s d i c t i o  i s  tr a n s f e r a b le ,  bu t no t merum imperium 
which i s  co n fe rred  by a s ta tu te .

This was a v e ry  im portan t t e x t  fo r  medieval j u r i s t s  l ik e  A ccursius who

sought to  approach th e  problem o f  imperium through th e  concept o f

d e leg a tio n . P ro fe s so r  Gilmore suggested  th a t  th e  im portan t p o in t ,  g iven

th e  p r in c ip le  announced in  t h i s  t e x t ,  was to  decide what powers an

o f f ic e r  had by r ig h t  o f  h is  o f f ic e .  7fc Let us be c le a r  about th i s :  th e

is su e  i s  no t w hether th e  emperor had merum imperium by r ig h t  o f o f f ic e

and hence cou ld  d e le g a te  i t  to  le s s e r  m a g is tra te s , bu t w hether any

m a g is tra te s  b e s id e s  th e  emperor had merum imperium by r ig h t  of o f f ic e .

The g lo s s a to r s ' approach was to  t r y  to  f ig u re  ou t w hether any p a r t i c u la r

m a g is tra te  had merum imperium by looking to  see  i f  he could  d e le g a te

powers eq u iv a le n t to  th o se  o f  merum imperium. I t  i s  u n c le a r  why anyone

thou. h a  c irc u i to u s  a n a ly s is  could produce any answers which could

n o t u i o b ta in ed  by sim ply asking d i r e c t ly  w hether a p a r t i c u la r

m agist. d powers th a t  were eq u iv a len t to  merum imperium. and in

f a c t  th e  aa ly se s  produced by th i s  approach a re  no t very  im pressive.

For example, A ccursius d ec la red  th a t  no judge who had e i th e r  merum o r

73D. 1.21. 1.

7<*GILM0RE, s u p ra , a t  27.
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mixtum imperium could d e le g a te  i t ,  and he added th a t  powers which belong 

to  judges in  r ig h t  o f t h e i r  m ag is tracy  could  be d e le g a te d .7S I t  might 

seem th a t  th e  lo g ic a l  co nclu sion  from th i s  would be th a t  merum and 

mixtum imperium do not belong to  judges by r ig h t  o f  o f f ic e ,  bu t th i s  i s  

no t th e  conclu sion  th a t  A ccursius drew. He m erely r e i t e r a t e d  th a t  merum 

and mixtum imperium could no t be d e leg a ted . In  th e  end he agreed w ith  

Azo th a t  o th e r  m a g is tra te s  b es id es  th e  emperor had merum imperium. but 

he reached  t h i s  conclusion  no t th rough  any a n a ly s is  o f  th e  powers of 

d e le g a tio n , bu t because, l ik e  Azo, he found te x ts  in  th e  D igest which 

s ta t e d  th a t  a l l  p ra e s id e s  had th e  p o te s ta s  e l a d i i .

Even i f  A ccu rs iu s 's  c o n s id e ra tio n  o f  th e  problem o f d e le g a tio n  

tu rn e d  ou t n o t to  be p a r t i c u la r ly  h e lp fu l in  d ec id in g  th e  lo c a tio n  o f 

merum imperium. i t  d id  le ad  to  a more d e ta i le d  a n a ly s is ,  which g re a t ly  

in flu en ced  th e  p o s t-g lo s s a to r s ,  o f  th e  concept o f  ju r i s d ic t io n .

A ccursius m ain tained  th a t  th e re  were fou r degrees o f  ju r i s d ic t io n :  

merum imperium. mixtum imperium. modica c o e r c i t i o . and i u r i s d i c t i o . 76 He 

ta u g h t th a t  on ly  th e  l a s t  two o f  th e se  c la s s e s  o f  j u r i s d i c t i o n  could  be 

d e le g a te d , a lthough  he no ted  th a t  P la c e n tin u s , among o th e rs ,  had accused

75For d is c u s s io n  see  GILMORE, su p ra , a t  28.

76Gilmore summarized th o se  degrees in  th e  fo llo w in g  way: "Under merum
imperium a re  th o se  cases which concern our p e rso n , our c i t iz e n s h ip ,  o r 
our l ib e r ty .  The concept o f th e  mixtum imperium i s  vaguely s a id  to  be 
determ ined  by two c o n d itio n s , th a t  i t  i s  n o t one o f th e  th re e  cases j u s t  
m entioned and th a t  th e  ju r i s d i c t i o n  over th e  case  be accompanied w ith  
th e  f u l l  powers o f  a c tin g  which th e  is su e  o f  th e  case  im p lie s , as m issio  
in  possessionem . . .  Under ju r i s d i c t i o n  a re  th o se  powers which belong to  
th e  m a g is tra te  in  r ig h t  o f h is  o f f ic e ,  which in c lu d e  th e  cognizance o f 
b o th  c i v i l  and m iner c rim in a l cases . Modica c o e r c i t io  c o e x is ts  w ith  
th i s  ju r i s d i c t i o n  as th e  r ig h t  o f  th e  m a g is tra te  to  en fo rce  h is  
d e c is io n s  o r  to  compel re s p e c t fo r  h is  a u th o r i ty ." ARGUMENT FROM ROMAN 
LAW, s u p ra , a t  30.
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him o f te a c h in g  th a t  mixtum imperium and iu r i s d i c t i o  were th e  same, and 

th a t  th e re fo re  mixtum imperium could  be de legated .

We a re  o b serv in g , in  t h i s  g r e a te r  e la b o ra tio n  o f  th e  concepts o f  

imoerium and i u r i s d i c t i o  which evolved in  c i v i l i a n  ju risp ru d en ce  in  th e  

Middle Ages, a movement f a r th e r  and f a r th e r  away from any s ta tem en ts  

about th e  two concepts in  th e  law books o f  J u s t in ia n . Azo, in  th e  

passages we examined, s l ip p e d  e a s i ly  from ta lk in g  about imperium to  

speaking o f  i u r i s d i c t i o . w ithou t seeming to  n o tic e  th a t  he had changed 

h is  term inology. This su g g ests  th a t  in  h is  mind th e  two term s were 

somehow r e la te d ,  bu t he never ex p la in s  t h e i r  re la t io n s h ip .  I t  i s  

im possib le  to  know w hether t h i s  om ission came about because Azo sim ply 

took  fo r  g ran te d  a common g lo s s a to r i a l  u nders tand ing  o f th e  te rm s’ 

r e la t io n s h ip ,  o r because th e  g lo s s a to r s ,  h im se lf inc luded , had n o t y e t 

f e l t  th e  need to  a r t i c u l a t e  a p re c is e  r e la t io n s h ip  between th e  term s. I 

le an  to  th e  l a t t e r  in te r p r e ta t io n ,  i f  on ly  because th e  j u r i s t i c  a n a ly s is  

o f th e  two term s become n o tic a b ly  more and more d e ta i le d  as tim e passed . 

Azo spoke o f  merum imperium and i u r i s d i c t i o  in  th e  same b re a th , w ithou t 

d is t in g u is h in g  between them. At th e  end o f th e  g lo s s a to r ia l  p e r io d , 

A ccursius d iv id ed  i u r i s d i c t i o  in to  fo u r d eg rees, one o f which was merum 

imperium. In  th e  fo u r te e n th  c en tu ry , B a rto lu s , th e  g re a te s t  o f th e  

p o s t -g lo s s a to r s ,  c a r r ie d  th e  tre n d  tow ard g re a te r  e la b o ra tio n  to  i t s  

g r e a te s t  h e ig h t. I u r i s d i c t i o . he announced, was a genus made up o f  two 

s p e c ie s , imperium and i u r i s d i c t i o  sim plex. I u r i s d ic t io  sim plex he 

fu r th e r  d iv id ed  in to  s ix  degrees: maxima, m ajor, magna. p a rv a . m inor,

and minima. He d iv id ed  imperium in to  merum and mixtum imperium. and 

each o f th e se  he su b -d iv id e d  in to  th e  same s ix  degrees in to  which he had
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d iv id ed  iu r i s d i c t i o  sim plex. These e ig h te e n  degrees o f  iu r i s d ic t io  were 

in tended  to  be a comprehensive taxonomy: no c i v i l  power to  ru le ,

govern , l e g i s l a t e ,  a d ju d ic a te , coerce obed ience, o r  punish  was no t 

comprehended among them.

I can f in d  l i t t l e  te x tu a l  w arran t in  th e  law books o f  J u s t in ia n  fo r  

even A ccu rs iu s 's  fo u r degrees o f i u r i s d i c t i o . I  see  none a t  a l l  fo r  

B a r to lu s 's  d iv is io n s ,  e i th e r  in  th e  o ld  Roman le g a l  te x ts  o r in  Roman 

c o n s t i tu t io n a l  h is to ry .  The p r o l i f e r a t i o n  o f  degrees o f  j u r i s t i c t i o n  

grew ou t o f th e  m edieval j u r i s t s '  love o f  making d is t in c t io n s  and th e i r  

d e s ir e  to  exp la in  and j u s t i f y  th e  e x is te n c e  and p r a c t ic e s  o f  th e  

independent I t a l i a n  c i t i e s  w ith in  a framework o f  Roman ju risp ru d en ce . 

T his was a problem because in  J u s t in i a n 's  law books th e  s t a t e  was 

id e n t i f i e d  w ith  th e  empire. There was no p la c e  in  th o se  books fo r  

independent c i t i e s  th a t  le g is la te d  fo r  them selves w ithou t any p re ten ce  

th a t  th ey  d id  so by means o f  a i u r i s d i c t i o  o r  imperium deleg a ted  to  them 

by th e  emperor.

When Azo responded to  Henry V i 's  q u e s tio n  about who had merum 

imperium by say ing  th a t  th e  emperor had i t  p e r  ex ce llen tiam  bu t o th e r  

m a g is tra te s  had i t  as w e ll , he undoubtedly was th in k in g  o f th e  

independent I t a l i a n  c i t i e s .  That t h i s  was what he had in  mind is  

supported  by th e  f a c t  th a t  l a t e r ,  when he recoun ted  what he had s a id  to  

Henry, he added, " I  m a in ta in , however, th a t  any m a g is tra te  w hatsoever 

can d ecree  new laws in  h is  c i ty  (c i v i t a s l . " 77 Azo announced h is  

co n c lu sio n  th a t  th e  m a g is tra te s  o f th e  c i v i t a t e s  had merum imperium 

( in c lu d in g  a power to  le g i s la t e )  and th a t  i t  could  no t be withdrawn by

77Summa C odicis 3. 13.
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th e  emperor. He d id  no t re v e a l th e  reaso n in g  by which he reached th i s  

conclusion .

The f a c t  th a t  th e  g lo s s a to rs  w ere u n su ccess fu l in  f in d in g  a p la c e  

fo r  th e  independent sovereign  c i t i e s  o f  I t a l y  in  th e  Corpus J u r is  d id  

n o t ,  as some sc h o la rs  have su g g es ted , stem from th e i r  la ck  o f  in t e r e s t  

in  making Roman law ap p lic a b le  to  a c tu a l  co n d itio n s  o f m edieval I t a l i a n  

l i f e .  T h e ir co n tin u in g  p reo ccu p a tio n  w ith  th e  q u es tio n  w hether o th e r  

o f f i c i a l s  b e s id es  th e  emperor had merum imperium suggests  th a t  th ey  were 

aware th a t  th e  f a c ts  o f p o l i t i c a l  l i f e  in  I t a l y  d id  no t always comport 

w ith  th e  p o l i t i c a l  d o c trin e s  th ey  found in  t h e i r  law books, and th a t  

th e y  were s tru g g lin g  to  re c o n c ile  th e  f a c ts  w ith  th e  law as they  

understood  i t .  I f  they  were no t s u c c e s s fu l in  re so lv in g  th e  problem , 

th e y  a t  l e a s t  developed some co n cep tu a l to o ls  which t h e i r  su ccesso rs , 

th e  p o s t-g lo s s a to r s ,  thought enab led  them to  re c o n c ile  d o c tr in e  and 

p ra c t ic e .

Two o f th e se  conceptual to o ls  proved to  be o f p a r t ic u la r  im portance 

in  th e  p o l i t i c a l  th e o r ie s  o f  th e  p o s t-g lo s s a to r s .  F i r s t ,  B arto lu s  and 

o th e rs  found A ccu rs iu s’s d iv is io n  o f  iu r i s d i c t i o  in to  se v e ra l c la s s e s  o r 

degrees to  be very  h e lp fu l because i t  suggested  a way to  f in e s s e  th e

problem o f who had merum imperium (and  thus who had th e  power to  make

new law). We have seen th a t  B a rto lu s  was so s t r ic k e n  w ith  th e

p o s s i b i l i t i e s  th a t  such a d iv is io n  o f fe re d  th a t  he came up w ith  e ig h teen

sp e c ie s  o f iu r i s d i c t i o  and s ix  deg rees o f  merum imperium. When one has 

t h a t  many degrees o f  a power to  p la y  w ith , one can re c o n c ile  any number 

o f  p o s it io n s  th a t  p rev io u s ly  appeared to  be a n t i th e t i c a l .  When L o th a ir  

s a id  th a t  on ly  th e  emperor had merum imperium. and Azo in s is te d  th a t
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o th e r  o f f i c i a l s  a ls o  had i t ,  th ey  were n o t c o n tra d ic tin g  each o th e r  i f  

th e re  i s  a degree  o f  merum imperium ( merum imperium maximum1 which only  

th e  emperor has and which invo lves th e  power to  make g en era l laws fo r  

th e  whole em pire, and y e t th e re  a re  a lso  degrees o f  merum imperium which 

lower m a g is tra te s  have, and which allow  th o se  lower o f f i c i a l s  to  

l e g i s l a t e  fo r  t h e i r  u n iv e r s i ta s .

The second im portan t concep tual to o l  th e  p o s t-g lo s s a to rs  took over 

from t h e i r  p red ec esso rs  was th e  id e a  o f  a c o rp o ra tio n  ('u n iv e r s i ta s ').

The g lo s s a to rs  had expanded th e  concep tion  o f a u n iv e rs i ta s  from th a t  o f  

an e n t i ty  which e x is te d  on ly  in  p r iv a te  law to  one in  which th e  em pire 

was understood  to  be a p a r t i c u la r  k in d  o f co rp o ra tio n  - -  one which 

embraced th e  whole w o rld .7* The concep tion  o f th e  empire as a  k ind  o f 

u n iv e rs i ta s  was an im portan t development because i t  suggested  to  

B arto lu s  a way o f  f i t t i n g  th e  independent I t a l i a n  c iv  i t  as in to  th e  

p o l i t i c a l  th e o ry  o f th e  Corpus J u r i s . The g lo s s a to rs  had found only  th e  

em pire, th e  p ro v in c e , and th e  municipium mentioned in  t h e i r  law books. 

T his was a problem  because an independent c i ty  l ik e  F lo rence  d id  n o t 

seem to  f i t  any o f  th e se  c a te g o r ie s . I t  was a lso  a problem because th e  

em pire, p ro v in c e , and municipium were understood to  be d i f f e r e n t  in  k ind  

as w e ll as in  degree. When th e  em pire was conceived o f as a k ind  of 

u n iv e r s i t a s . i t  became p o s s ib le  to  look a t  th e  d if fe re n c e  between th e  

em pire and a c i v i t a s  as m erely one o f  degree. That i s  p r e c is e ly  what 

B arto lu s  d id  - -  he d iv id ed  a l l  c i v i l  p o l i t i c a l  communities in to  fo u r 

degrees o f  u n iv e r s i ta s  w ith  d if fe re n c e s  in  th e  r ig h ts  and powers each 

possessed . Beneath th e  em pire, in  descending o rd e r , a re  th e  "la rg a

78C.N.S. WOOLF, BARTOLUS, s u p ra , a t  113, 114.
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u n iv e r s i ta s " ( th e  p ro v in c ia l , th e  "minus la rg a  u n iv e r s i ta s " ( th e  

c i v i t a s ! . and th e  "minima u n iv e r s i ta s " ( th e  castrum  o r v i l l a l .  79 

B arto lu s  began h is  a n a ly s is  o f  th e  lawmaking power o f  th e  c iv i ta t e s  w ith  

th e  g e n e ra l r u le  th a t  th e  person  who heads a u n iv e rs i ta s  o f th e  o rd e r o f  

a p rov ince  has merum imperium. b u t th e  head o f a u n iv e rs i ta s  o f th e  

o rd e r o f  a c iv i ta s  does no t. 8 0 Because th e  m edieval c iv i l i a n s  agreed 

th a t  th e  power to  le g i s la t e  was lo c a te d  in  th e  merum imperium. th is  

g e n e ra l r u le  was an o b s ta c le  to  be overcome fo r  anyone who wanted to  

j u s t i f y  th e  e x e rc ise  o f l e g i s l a t iv e  power by th e  independent I t a l i a n  

c i t i e s .

There was ano ther g en e ra l r u le  o f  law w idely  accep ted  by th e  

m edieval c i v i l i a n s ,  however, th a t  once th e  c iv i ta s  was understood to  be 

a k in d  o f u n iv e r s i ta s . showed prom ise as a means o f  ju s t i f y in g  th e  

p r a c t ic e  o f  lawmaking by th e  independent c i v i t a t e s . Any collegium  

approbatum81 had th e  power to  l e g i s l a t e ,  a t  l e a s t  fo r  i t s  own purposes 

i f  n o t fo r  i t s  o ra  members.82 B a r to lu s ' d iv is io n  o f  merum imperium in to  

s ix  degrees allow ed him to  re c o n c ile  th e se  two g en era l r u le s ,  and a lso  

be a b le  to  ho ld  th a t  th e  im p e ria l p r in c ip le  th a t  only  th e  emperor could

79 Id . a t  123-124. In  B a r to lu s 1 d iv is io n  o f th e  w orld th e re  a re  two 
broad  c la s s e s  o f  p o l i t i c a l  communities below th e  le v e l o f th e  empire: 
th e  o ro v in c ia  on th e  one hand, and th e  c i v i t a s . castrum . and v i l l a  on 
th e  o th e r . The castrum  and v i l l a  were dependent on some c i v i t a s .

8“GILMORE, ARGUMENT FROM ROMAN LAW, s u p ra , a t  39.

81A lthough th e  most commonly used  g e n e ric  term  fo r  "co rp o ra tio n "  was 
u n iv e r s i t a s . s e v e ra l o th e r  term s used to  d e s ig n a te  forms o f 
c o rp o ra tio n s ; among them was co lleg ium . See J .P . Canning, The 
C orpo ra tion  in  th e  P o l i t i c a l  though t o f  th e  I t a l i a n  J u r i s t s  o f  th e  
T h ir te e n th  and F ourteen th  C e n tu r ie s . 1 HISTORY OF POLITICAL THOUGHT 1 
(1980).

82W00LF, s u p ra . a t  146, 153.
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make law was c o n s is te n t  w ith  th e  a c tu a l e x e rc is e  o f  l e g i s la t iv e  power by 

th e  c i v i t a t e s .

B a rto lu s , fo llow ing  th e  g en era l r u le  o f  c o rp o ra tio n  law, held  th a t  

any approved and l i c i t  co rp o ra tio n  could  make s t a t u t e s ,  b u t added th a t  

th e  scope o f  i t s  l e g i s la t iv e  power was lim ite d  by i t s  ju r i s d ic t io n :  

"Quaero utrum  c o l le g ia  p o ss in t fa c e re  s ta tu ta :  v id e tu r  dicendum, quod

c o l le g ia  l i c i t a  e t  approbata in  h is  in  quibus haben t iu risd ic tio n em  e t  

quo ad ea quae ad ip so s  c o l le g ia to s  p e r t in e n t ,  p o ssu n t fac e re  

s t a t u t a . " 83 A fte r  th e  empire i t s e l f ,  th e  p ro v in ce , as a la rg a  

u n iv e r s i t a s . had th e  h ig h e s t and w idest ju r i s d ic t io n :  i t  had both merum

and mixtum imperium by iu re  communi and n o t by any concession  from th e  

emperor. As a g e n e ra l ru le  th e  c iv i ta s  d id  no t have th e  r ig h t  to  

e x e rc ise  merum o r mixtum imperium. De iu re  i t  had on ly  iu r i s d i c t i o  

s im p lex , a  co n s id e ra b ly  more lim ite d  j u r i s d i c t i o n  which d id  no t in c lu d e  

th e  power to  make la w s .84

The problem  B arto lu s  faced was how to  e x p la in  and j u s t i f y  the  

excep tions t o  t h i s  g en e ra l ru le  to  be found in  th e  p r a c t ic e s  o f  th e  

m edieval I t a l i a n  c i t i e s .  He a tta c k e d  th e  problem by d iv id in g  th e  c i t i e s  

in to  th re e  c l a s s e s ,  accord ing  to  th e  k ind  and e x te n t o f  th e  ju r i s d ic t io n  

th ey  e x e rc ise d . The castrum  o r v i l l a , ( a  u n iv e r s i ta s  minimal a sm all 

c i ty  dependent on some o th e r  c i v i t a s . had no ju r i s d i c t i o n  a t  a l l .  Even 

so , i t  had th e  power to  make a s t a t u te  " p e r tin e n s  ad adm inistrationem

83BARTOLUS, COMMENT. ON DIG. VET. D. 1 .1 .9 .

8“BARTOLUS, COMMENT. ON CODEX C .1 .4 .16 : "D efensores c iv ita tu m  de ju r e  
communi non haben t nec merum nec mixtum im perium .. . "
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rerum ip s iu s  p o p u l i ." 85 The o rd in a ry  c jy j ta s  (a  u n iv e rs i ta s  minus la r g a l 

which had i u r i s d i c t i o  sim plex , de iu re  communi. lik ew ise  could o n ly  make 

s ta tu te s  " in  h is  in  quibus habent ad m in istra tionem , seu 

iu r is d ic t io n e m .. .  in  a l i i s  non s in e  s u p e r io r is  a u c to r i ta te .  "* s F in a l ly ,  

th e  k ind  o f  c i v i t a s  which adm itted  to  no su p e r io r , which had " a l l  

j u r i s d i c t i o n ,"  and which was a " f re e  people" could  make s ta tu te s  "p ro u t 

s i b i  p la c e t . " * 7 T h is , in  e f f e c t ,  i s  to  say  th a t  th e  independent c i v i t a s  

has th e  same power to  make laws, w ith in  th e  l im its  o f  i t s  t e r r i t o r y ,  as 

emperor had in  h is  t e r r i t o r y .

How cou ld  t h i s  t h i r d  c la s s  o f c iv i ta s  have th i s  k ind  o f  power in  a 

le g a l system  which h e ld  th a t  only  th e  emperor could  make laws, and which 

in s is te d  t h a t  a l l  th e  I t a l i a n  c iv i ta t e s  were dg iu re  p a r t  o f  th e  em pire? 

Because, s a id  B a r to lu s , th e re  a re  s ix  degrees o f  merum imperium. When 

th e  law books o f J u s t in ia n  s a id  th a t  on ly  th e  emperor could  make law s, 

th a t  meant g e n e ra l laws ap p lic a b le  throughout th e  empire. This was th e  

j u r i s d i c t i o n a l  power found in  th e  h ig h e s t grade o f  merum imperium — 

merum Imperium maximum. ** The independent c i ty  only  had th e  lower g rades 

o f merum imperium which p e rm itted  th e  making o f  laws governing i t s  own 

c i t iz e n s  and t e r r i t o r y .

*5W00LF, s u p ra . a t  153.

86 Id .

*7BART0LUS, COMMENT. ON CODEX C .1 .1 .9 : "Nam quidem e s t  populus l i b e r ,
q u i habet omnem iu r isd ic tio n e m  e t  tu n c  p o te s t  fa c e re  legem e t  s ta tu tu m  
p ro u t s i b i  p l a c e t . . . "  Quoted in  WOOLF, su p ra , a t  154, Footnote 1.

88 Id . a t  147.
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But how could  a c i ty  have any k in d  o f merum imperium. given th e  

g en era l r u le  th a t  on ly  a u n iv e rs i ta s  o f  th e  o rd e r  o f  th e  empire o r o f a 

p rov ince  has th a t  power? B arto lu s  answered th a t  th e re  were only two 

ways a c iv i t a s  cou ld  le g a lly  j u s t i f y  e x e rc is in g  merum imperium: by

prov ing  im p e ria l concession  (e .g .  by th e  peace o f  C onstance), o r by 

p rov ing  u su rp a tio n  made le g itim a te  by th e  o p e ra tio n  o f  p re s c r ip t io n  and 

" loneissimum tempus. " 8 9

How d id  B a rto lu s  know th a t  th e re  were s ix  degrees o f  merum 

imperium. p a r t i c u la r ly  s in c e  n e i th e r  th e  Corpus J u r i s  nor th e  g lo s s a to rs  

who had preceded  him had m entioned them? What he s a id  he d id  was to  

r e tu rn  to  th e  r u le  o f  P ap in ian , and f ig u re  ou t what powers each 

m a g is tra te  could  d e leg a te . 90 T his r u le  h o ld s , as we have seen, th a t  a 

m a g is tra te  may d e le g a te  only  th o se  powers which he ho lds by r ig h t  o f  

o f f ic e .  In  app ly ing  th i s  ru le  to  th e  d i f f e r e n t  k inds o f  powers he found 

being  a c tu a l ly  e x e rc ise d  in  m edieval I t a l y ,  he concluded th a t  th e  two 

low est g rades o f merum imperium were h e ld  by r ig h t  o f o f f ic e  and hence 

could be d e leg a ted ; th e  fou r h ig h e s t degrees could  n o t. How d id  he know 

th a t  th e  powers con ta in ed  in  th e  two low est grades were he ld  by r ig h t  o f 

o f f ic e ,  o r  indeed th a t  they  were p a r t  o f  merum imperium a t  a l l?  To ask 

th i s  q u e s tio n  i s  to  c a l l  a t te n t io n  to  B a r to lu s 's  methodology and s ty le  

o f  reaso n in g . H is ingenious s o lu tio n s  to  th e  problem o f lawmaking by 

th e  I t a l i a n  c i t i e s  involved  making a m u ltitu d e  o f d is t in c t io n s  th a t  were 

on ly  in  th e  most tenuous way connected w ith  J u s t in ia n 's  te x ts .  The 

s tan d a rd  d e s c r ip t io n  o f th e  Roman law s ty le  o f reason ing  as being  a

89 Id . a t  137.

93 G ilm ore, s u p ra . a t  40.
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method o f  s t r i c t ,  r a th e r  l i t e r a l ,  dedu c tio n  from an a u th o r i ta t iv e  le g a l 

t e x t  c l e a r ly  does n o t r e f l e c t  B a r to lu s 's  s t y l e ,  which m ight be d escribed  

as so r ic h  an im p ro v isa tio n  on a theme th a t  th e  theme i s  hard ly  

d is c e rn ib le .  But i t  i s  a m istake , I  th in k , to  conceive o f B arto lus as 

in v e n tin g  upon a theme from th e  Corpus J u r i s .  What he r e a l ly  was 

concerned w ith  was no t th e  Roman law c o d if ie d  by J u s t in ia n  but th e  

e d i f ic e  o f  d o c tr in e  th a t  had been e re c te d  by h is  m edieval p redecessors 

upon a few obscure term s found in  th a t  c o d if ic a t io n . The problems about 

lawmaking power he was t ry in g  to  so lv e  were n o t problems in h e ren t in  th e  

a n c ie n t Roman te x ts  bu t problems in  th e  d o c tr in e  th e  g lo s s a to rs  had 

c re a te d  a f t e r  read in g  th o se  te x ts .  This i s  a r e a l  d if fe re n c e  between 

ta sk s  th e  g lo s s a to rs  and th e  p o s t-g lo s s a to r s  s e t  fo r  them selves and th e  

way th ey  approached th o se  ta sk s : th e  g lo s s a to r s ,  p a r t i c u la r ly  in  th e

beg inn ing , always argued from th e  o r ig in a l  t e x t s ,  and were concerned 

w ith  t h e i r  c o r re c t  in te r p r e ta t io n .  But th e  d if fe re n c e  between th e  two 

schools i s  o v e rs ta te d  i f  i t  i s  c a s t  in  term s o f  l i t e r a ln e s s  o f 

in te r p r e ta t io n .  B arto lu s  would never have been faced  w ith  th e  d o c tr in a l  

problem s I have been d isc u ss in g  had th e  g lo s s a to rs  been s t r i c t ,  l i t e r a l  

in t e r p r e te r s  o f  t h e i r  te x t s  and n o t r ic h ly  in v e n tiv e  them selves.
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I I

Even th e  m edieval c iv i l i a n s  who h e ld  th a t  th e  emperor was no t a lone 

in  h is  r ig h t  to  l e g i s l a t e  d id  no t deny th a t  he had th e  power to  make law 

th a t  was b in d in g  on a l l  persons in  th e  em pire. The q u es tio n  I now w ish 

to  consider i s  w hether th e  g lo s sa to rs  and p o s t-g lo s s a to rs  b e liev ed  th e re  

were any l im its  on th e  em peror's lawmaking power.

As we have seen , th e  Corpus J u r is  gave co n sid e ra b le  cause fo r  

p e rp le x ity  and disagreem ent on th i s  q u estio n . A prom inent maxim, found 

in  se v e ra l p la c e s  in  th e  Corpus J u r i s . p rov ided  th a t  "what has p leased  

th e  emperor has th e  fo rc e  o f  la w ."31 This maxim, when read  in  

con junction  w ith  a second f a v o r i te  a b s o lu t i s t  t e x t ,  "The emperor i s  n o t 

bound by th e  la w s ," 32 prov ided  a very  p la u s ib le  b a s is  fo r  concluding 

th a t  th e re  were no l im its  on th e  em peror's lawmaking power. Each o f 

th e se  maxims had c o u n te rp a r ts - - te x ts  th a t  c a s t  doubt on th e  id ea  th a t  

im p eria l lawmaking was as sim ple as th e  mere announcement by th e  emperor 

o f  h is  d e s i r e s .33 According to  th e se  t e x t s ,  b e fo re  th e  emperor could 

prom ulgate a new g en e ra l law he had to  observe c e r ta in  forms and o b ta in  

s e n a to r ia l  counsel and consent. In  a d d i tio n , th e re  was th e  problem o f 

th e  maxim Diana vox , which proclaim ed: 31*

I t  i s  a s ta tem en t w orthy o f th e  m ajesty  o f th e  r u le r  fo r  th e  
emperor to  p ro fe s s  h im se lf bound by th e  law, so much i s  our 
a u th o r i ty  dependent upon th a t  o f th e  law. And indeed i t  is

31E. g. , I n s t .  1 .2 .6 ; D. 1 .4 .1 .

32D. 1 .3 .31 .

33In s t.  1 .2 .6 ; C. 1 .14 .8 ; C. 7 .45 .7 . 

?“C. 1. 14.4.
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th e  g r e a te s t  a t t r ib u t e  o f th e  im nerio to  subm it th e  p r in c ip a te  
to  th e  laws.

P ro fe sso r  B rian  T ierney  has suggested  th a t  faced  w ith  th i s  

c o l le c t io n  o f  n o t - e n t i r e ly  c o n s is te n t  a u th o r i t i e s ,  th e  m edieval j u r i s t  

had to  d ec ide  w hether he favored an a b s o lu t i s t  o r c o n s t i tu t i o n a l i s t  

th eo ry  o f  la w .3 5 A c iv i l i a n  c le a r ly  d id  have to  decide w hether th e  

emperor was in  any way lim ite d  in  h is  a c t io n s ,  p a r t i c u la r ly  in  h is  r ig h t  

and power to  make law, b u t to  c a l l  any th e o ry  " c o n s t i tu t io n a l i s t "  which 

h e ld  t h a t  he was in  some re sp e c ts  lim ite d  i s  s t r e tc h in g  th e  p o in t.

As e a r ly  as th e  second g e n e ra tio n  a f t e r  I m e r iu s ,  th e  lead ing  

j u r i s t s  a t  Bologna d isag reed  over w hether th e re  were any p rocedu ra l 

requ irem ents fo r  v a l id  im p eria l le g is la t io n .  The te x ts  a t  is su e  were 

th o se  h o ld in g  th a t  what th e  emperor p le a se d  was law, and C. 1 .1 4 .8 , 

which s ta te d :

We th in k  i t  i s  p ro p er, C o n scrip t F a th e rs , th a t  where some 
exigency a r i s e s  w ith  re fe re n c e  to  a m a tte r , in  e i th e r  a p u b lic  
o r a p r iv a te  case , which demands a g en era l law, and n o t one 
in c lu d ed  among th o se  which a re  a n c ie n t,  th i s  shou ld  f i r s t  be 
d iscu ssed  by a l l  th e  g re a t  nob les o f  our p a la c e , as w ell as 
your most i l l u s t r i o u s  Assembly, and i f  i t  is  approved by a l l  
o f  them, as w ell as by you, i t  should  be then  re v is e d , and 
ag a in  examined by a l l  met to g e th e r ,  and i f  they  ag ree  to  i t ,  
i t  should  be read  in  th e  sac red  c o n s is to ry  and be confirm ed by 
th e  consen t o f  a l l  as w ell as by our a u th o rity .

I r n e r iu s ,  in  a g lo ss  on C. 1 .1 4 .3 , s a id  th a t  th e  t r u e  method o f

le g is la t io n  re q u ire d  laws to  be made in  th e  manner s e t  fo r th  in  th e

passage j u s t  quoted because law i s  an ord inance o f th e  peop le ,

prom ulgated w ith  th e  adv ice  o f th e  w ise men o f th e  community. 36 Among

35"The P rin ce  i s  Not Bound by th e  Laws. " A ccursius and th e  O rig ins o f 
th e  Modern S ta t e . 5 COMPARATIVE STUDIES IN SOCIETY AND HISTORY 379, 387 
(1963).

36IRNERIUS, SUMMA CODICIS C. 1 .1 4 .3 . In  con tend is le g ib u s  spectandum
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l a t e r  le ad in g  c i v i l i a n s ,  R ogerius and Azo agreed  w ith  I rn e r iu s  on th i s  

p o in t ,  b u t th e  g re a t  seco n d -g en era tio n  Bolognese g lo s s a to r  Bulgarus 

argued th a t  th e  Emperor T heodosius, in  la y in g  down th e  p ro ced u ra l 

requ irem en ts fo r  g en e ra l l e g i s l a t io n ,  could  n o t b ind  th e  emperors who 

succeeded h im .97 A ccursius, in  h is  Gloss on th e  Code, d i r e c t ly  

co n fro n ted  th i s  argument and took  th e  view th a t  th e  law re q u ir in g  

counsel and consen t could  no t be changed excep t by a  law adopted by a 

p rocedure  in  accordance w ith  i t s  own te rm s .9*

The id e a  th a t  th e  l e g i s l a t iv e  a c t io n  o f  th e  r u le r  was l im ite d  by 

th e  need fo r  th e  counsel and consen t o f  th e  g re a t  men o f th e  community 

was n o t u n iv e rs a l ly  accep ted  by m edieval c i v i l i a n s ,  because th e  law 

books o f  J u s t in ia n  d id  no t speak w ith  one v o ic e  on th e  s u b je c t. But th e  

id e a  was pow erful fo r  reasons o u ts id e  th e  le g a l  te x ts .  In  th e  K iddle 

Ages, th e  concep tion  developed th a t  th e  r u le r  never rece iv ed  h is  

a u th o r i ty  w ithou t th e  e le c t io n  o r  re c o g n itio n  o f th e  g re a t men o f  th e  

community (o r  o f  th e  community  as a w h o le ) .99 This id e a , o f  co u rse , f i t s  

n e a t ly  w ith  th e  p r in c ip le  th a t  v a l id  l e g i s la t io n  re q u ire s  th e  counsel

e s t ,  a quo e t  quomodo condi d e b e a n t.. .  Quomodo contendae s i n t ,  hoc 
d e s ig n a t c o n s t i tu t io  T heodosii e t  V a le n tin ia n i m issa ad senatum (C. 
1 . 1 4 . 8 ) .  A li te r  enim hodie leg es  n i s i  secundum tenorum e iu s  
c o n s t i tu t io n is .  Iu b e t enim le g is  non a l i t e r  promulgandas e s s e , n i s i  
causa n e c e s s a r ia  hoc exposcat e t  a n t iq u is  s a n c tio n ib u s  non in s e r ta .  Et 
hoc faciendum e s t  causa  in  a u d i to r io  a p ro c e rib u s  d isc u ssa , maxime a 
s e n a to r ib u s , e t  cum eorum c o n s i l io  o rd in a ta . E t hoc r e c te ,  q u ia  lex  e s t  
c o n s t i tu t io  p o p u li cum virorum  prudentium  co n su lto  prom ulgata. For 
d is c u s s io n  see  R. W. CARLYLE & A. J . CARLYLE, 2 A HISTORY OF MEDIEVAL 
POLITICAL THEORY IN THE WEST 6 7 - 7 0  ( 1 9 0 9 ) .

97G1o s s  on  C. 1 . 1 4 . 3 .

" T ie rn e y ,  A ccu rsiu s. . .  . s u p ra . a t  398.

" A . J . CARYLE, 3 A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST 
1 4 7 - 1 4 8  ( 1 9 1 5 ) .
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and consen t o f  th e  g re a t  men. Even th e  emperors a s s e r te d  th e  l a t t e r  as

a p r in c ip le  o f  government when i t  s u ite d  t h e i r  purposes. F re d e r ic

B arbarossa , fo r  example, in  re p ly in g  to  c e r t a in  demands o f  th e  pope,

s a id  th a t  he could  n o t g iv e  a com plete answer u n t i l  he had co n su lted  th e  

1 0  0p rin ces-

We w i l l  examine th e  requ irem ent o f  counsel and consent in  g re a te r  

d e t a i l  when we co n sid e r th e  p o l i t i c a l  and le g a l th eo ry  o f  th e  g re a t  

common law j u r i s t ,  Henry de B racton.

I f  th e  m edieval c iv i l i a n s  were unable to  agree about th e  p roper 

re s o lu t io n  o f  th e  apparen t c o n tra d ic t io n  between Quod p r ir .c io i  o la c u i t  

and th e  t e x t  re q u ir in g  counsel and con sen t, th ey  were a t  l e a s t  as much 

a t  odds over th e  te n s io n  between P rinceps le a ib u s  so lu tu s  e s t  and th e  

lex  D iana. The f i r s t  te x t  s a id  w ithou t eq u ivocation  th a t  th e  emperor 

was n o t bound by th e  la w s ;101 th e  lex  D iana proclaim ed i t  w orthy o f  th e  

m ajesty  o f  th e  emperor fo r  him to  p ro fe ss  h im se lf  bound by th e  laws.

The q u e s tio n  th e  g lo s s a to rs  had to  address was w hether th e  le x  Diqna 

meant th a t  th e  emperor was le g a l ly  o b lig ed  to  a c t in  accordance w ith  

e s ta b l is h e d  law o r  w hether he was only  m ora lly  o b lig ed  to  do s o . 102

10 °Id . a t  154.

101F r i t z  Schulz dem onstrated  t h a t  in  th e  c l a s s i c a l  p e rio d  ( u n t i l  
D io c le tia n )  Roman law knew no g en e ra l im p e ria l d isp e n sa tio n  from th e  law 
in  g e n e ra l,  on ly  express s ta tu to r y  exem ptions from s p e c if ic  le g a l  ru le s .  
The emperors g e n e ra lly  made i t  a m a tte r o f  p o lic y  to  observe th e  law 
even in  th o se  e x c e p tio n a l cases . Schulz argued th a t  th e  c l a s s i c a l  law 
was n o t superseded  on th i s  p o in t u n t i l  th e  com pilers o f  th e  D igest 
remodeled a  c l a s s i c a l  t e x t  o f  U lp ian  to  make i t  appear th a t  th e  emperor 
was u n iv e rs a l ly  exempted from th e  law. B racton on K ingsh ip . 60 ENGLISH 
HISTORICAL REVIEW 136, 158-162 (1945). Schulz suggested  th a t  th e  
g lo s s a to rs  knew n o th in g  o f  th e  t e x t 's  h is to r y  and could  only  read  i t  as 
h o ld in g  th a t  th e  emperor was n o t le g a l ly  su b je c t to  th e  laws.

102For a d is c u s s io n  o f  th e  h i s t o r i c a l  o r ig in s  and meaning o f  th e  lex  
Diana see  Schulz , su p ra . a t  160-162.
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There i s  a s u b s ta n t ia l  modem l i t e r a t u r e  on th i s  q u es tio n , and modem 

sc h o la rs  a re  alm ost as d iv id ed  over what th e  predominant medieval view 

was as th e  g lo s s a to rs  were over what th e  problem te x ts  meant. F r i t z  

Schu lz , fo r  example, argued th a t  th e  m edieval c iv i l i a n s  c o n s is te n tly  

ta u g h t th a t  th e  emperor was on ly  m o ra lly , n o t le g a l ly ,  bound by th e  

laws: 103

The Bolognese le g i s t s  o f  th e  tw e lf th  and th i r te e n th  cen tury  
possessed  such a thorough knowledge o f  th e  Corpus ju r i s  
c i v i l i s  th a t  th ey  grasped  J u s t i n i a n 's  purpose w ithout any 
d i f f i c u l ty .  A ccordingly t h e i r  d o c tr in e  was: th e  emperor is
le g a l ly  n o t su b jec ted  to  th e  law though he i s  m orally  bound to  
observe i t .  D iffe ren ces  o f  o p in ion  ap p a re n tly  d id  no t e x is t .

B rain  T ie rn ey , in  c o n t r a s t ,  has argued  th a t  th e  g lo s sa to rs  d id  no t ta k e

th e  p o s i t io n  th a t  th e  maxim P rinceos le g ib u s  so lu tu s  e s t . read  in

co n ju n c tio n  w ith  th e  lex  D iqna. f re e d  th e  emperor from any le g a l

o b lig a tio n  to  obey th e  laws; th ey  on ly  h e ld  th a t  he had no equal o r

su p e r io r  who could  coerce  him in to  c a rry in g  ou t h is  le g a l

o b lig a tio n s . 104 I t  i s  d i f f i c u l t  t o  a d ju d ic a te  between P ro fesso rs  Schulz

and T iem ey  on th i s  q u estio n . To some degree t h i s  i s  because th e

m edieval g lo s se s  do no t e x p l i c i t ly  analyze th e  te x ts  in  th e  term s

d esc rib e d  by Schulz and T ierney. For example, th e  g lo s sa to rs  may n o t

e x p l i c i t ly  in te r p r e t  th e  lex  D iana to  mean th a t  th e  emperor has a m oral

du ty  to  a c t  in  accordance w ith  th e  law, b u t i t  i s  d i f f i c u l t  to  read

t h e i r  g lo s se s  on th e  lex  Diqna and to  avoid  th e  im pression th a t  th ey  d id

indeed th in k  th a t  th e  emperor had such a moral o b lig a tio n . One g e ts

103F. Schulz, B racton on K ingsh io . s u p ra , a t  162-163.

10J|B. T ie rn ey , B racton on Government. 38 SPECULUM 295, 300-303 (1956).
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th a t  im pression  from A zo's g lo ss  on th e  c la u se , "so  much does our 

a u th o ri ty  depend upon th e  a u th o r i ty  o f  th e  law ," in  which he commented 

th a t  because th e  em peror’ s a u th o r i ty  was deriv ed  from th e  law ( i . e ,  th e  

lex r e g ia ) ,  he should  repay  th e  law by keeping i t . 105 Whether Azo 

in tended  t h i s  g lo ss  to  sug g est th a t  th e  emperor had a le g a l o b lig a tio n  

to  th e  law as w ell as a moral one i s  d i f f i c u l t  to  t e l l .  C e rta in ly  th e re  

i s  no reason  lo g ic a l ly  o r  th e o r e t ic a l ly  why j u r i s t s  might n o t hold a 

duty  to  be bo th  moral and le g a l. I  have found no g lo s s ,  and Schulz does 

not c i t e  one, which e x p l i c i t l y  took  th e  p o s it io n  th a t  th e  em peror's du ty  

to  obey th e  law was on ly  moral and n o t le g a l.

T ierney  i s  c e r t a in ly  c o r re c t  to  p o in t ou t th a t  th e  g lo s sa to rs  

f re q u e n tly  argued th a t  th e  emperor had no su p e rio r  who could  coerce him 

in to  a c tin g  in  accordance w ith  th e  law, o r  punish  him i f  he f a i l e d  to  do 

s o .106 I t  would be p e r f e c t ly  c o n s is te n t  w ith  such an argument to  a lso  

hold  th a t  th e  emperor was no t le g a l ly  bound to  obey th e  law. T iem ey  

appears to  th in k , however, th a t  because A ccursius in  h is  g lo ss  on th e  

maxim P rinceos le e ib u s  s o lu tu s  e s t  r e f e r s  to  D igest 4 .8 . 4 , 107 th e  

g lo s s a to rs  h e ld  th a t  th e  emperor was " lo o sed  from th e  laws" only  in  th e  

sense th a t  le g a l m achinery d id  n o t e x i s t  to  b rin g  him to  j u s t i c e  i f  he

losAZO, SUMMA CODICIS. " Im perato r tamen unus su c c e sso ri suo im perare 
non p o te s t  sed  suadere  u t  leges s e rv e t  e t  su a s io n is  causam proponere: 
u t  q u ia  de le g e  s c i l i c e t  r e g ia  pendet a u c to r i ta s  p r in c ip a l i s :  q u ia  p e r
earn populus t r a n s t u l i t  omne imperium in  principem , m erito  e t  ip se  hoc 
r e t r ib u a t  le g i  u t  s e rv e t  earn."

loeWe w i l l  co n s id e r t h i s  argument more f u l ly  when we examine m edieval 
d o c tr in e  on th e  em peror’s du ty  to  a c t in  accordance w ith  n a tu ra l  law.

1B7"For m a g is tra te s  p o sse ss in g  h ig h e r o r  equal a u th o r i ty  can in  no way 
be coerced. "
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broke th em ,10* and n o t in  th e  sense th a t  he had no le g a l duty to  observe 

them. What A ccursius says in  f u l l  in  th e  leg ib u s so lu tu s  te x t  i s : 109

The p r in c e  i s  loosed  from th e  laws. That i s ,  from laws 
founded by an o th e r as a t  D. 4 .8 .4 ,  o r  by h im se lf  as a t  D. 4.
8 .51 . N ev erth e less  by h is  own w i l l  he su b je c ts  h im se lf as a t
C. 1 .1 4 .4  and In s t .  2 .17 .8  and a lso  re le v a n t  a re  C. 6 .2 3 .3 , C.
6 , 6 1 .7 , D. 32 .1 .2 3  and D is t. C. 2 o f  th e  Decretum.

By p u t t in g  a l l  th e  in te r p r e t iv e  w eight on A ccu rs iu s’s c i t a t i o n  o f  D.

4 .8 .4 ,  T ie rn e y 's  m isreads th i s  g lo ss . The focus should be on

A c c u rs iu s 's  comments and how he uses h is  le g a l a u th o r i t i e s  ra th e r  th an

on one o f  s e v e ra l c i t e d  te x ts .  A ccursius quotes th e  t e x t  a t  is su e  ( th e

p rin c e  i s  loosed  from th e  laws) and th en  he g lo sse s  i t :  th e  emperor is

n o t bound by two k inds o f  laws, th o se  made by o th e rs  and those  made by

th e  emperor h im se lf. A ccursius d id  n o t ,  as T ierney  supposes, c i t e

D.4. 8 .4  fo r  th e  p ro p o s itio n  th a t  equal o r  le s s e r  m a g is tra te s  would n o t

compel th e  emperor to  f u l f i l l  h is  duty  to  obey th e  law. In s te a d , he

used th a t  t e x t  as an a p p l ic a t io n  o f  th e  p r in c ip le  th a t  th e  emperor was

no t bound by any laws made by someone o th e r  th an  h im se lf , and

p a r t i c u la r ly  by laws made by someone who was h is  equal o r  in f e r io r .  In

th e  nex t c la u se  A ccursius c i te d  ano th er D igest t e x t ,  D. 4 .8 .5 1 ,110 in

support o f  h is  co n clu sion  th a t  P r in c ip s  leg ib u s  so lu tu s  e s t  a lso  meant

th a t  th e  emperor was n o t bound by laws he h im se lf  had made. There i s

n o t th e  s l i g h t e s t  h in t  th a t  he though t t h a t  D.4 .8 .4  was th e  key passage

10*T ierney , "The P rin c e  is  Not Bound by th e  Laws."  s u p ra , a t  390;  
B racton on Government. su p ra , a t  3 0 2 - 3 0 3 .

109G1o s s  in  D. 1 . 3 . 3 1 .  I am u s in g  T ie rn e y 's  own t r a n s la t io n .

110"But no one can e i th e r  g ive  an o rd e r o r  is s u e  a p ro h ib i t io n  to  
h im se lf. "
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in  unders tan d in g  th e  leg ibus so lu tu s  maxim, o r  th a t  he in tended  to  

d is t in g u is h  between having a le g a l  du ty  to  obey th e  law and being 

su b je c t to  le g a l  coerc ion . F urtherm ore , th e re  i s  no t th e  s l i g h t e s t  h in t  

th a t  he though t th a t  th e  emperor was in  any way le g a l ly  bound to  obey 

th e  law. There i s  no need to  draw in fe re n c e s  about h is  understand ing  o f 

th e  lex  Digna from h is  c i t a t i o n  o f  D. 4. 8 .4  because he e x p l i c i t ly  s ta te s  

h is  understand ing : th e  emperor by h is  own w i l l  su b je c ts  h im se lf  to  th e

law. His subm ission  to  th e  law, th e n , i s  n o t som ething th a t  i s  le g a l ly  

re q u ire d  o f  him, b u t som ething th a t  he f r e e ly  chooses to  o f fe r .

This unders tan d in g  o f  th e  em pero r's  r e la t io n s h ip  to  th e  law was no t 

p e c u l ia r  to  A ccu rs iu s , a lthough  i t  was perhaps more common fo r  c iv i l i a n s  

to  s t r e s s  t h a t  th e  emperor should  acknowledge th e  a u th o r i ty  o f  th e  

la w s .111 An even s tro n g e r  s ta tem en t o f th e  em peror's freedom from th e  

laws was n o t unknown. The f i f t e e n th  cen tu ry  c i v i l i a n  Jason  de Mayno 

quoted B aldus112 as having s a id  th a t  th e  emperor could do any th ing  

" su p ra  iu s ,  e t  c o n tra  iu s ,  e t  e x tra  i u s " . 113

Thus f a r  I have l im ite d  my d is c u s s io n  to  th e  q u es tio n  o f  th e  

em peror's  du ty  to  a c t  in  accordance w ith  human law. That was no t th e  

on ly  q u e s tio n  th e  m edieval j u r i s t s  r a is e d  in  reg a rd  to  th e  meaning of 

th e  le e ib u s  so lu tu s  p r in c ip le .  A ccu rs iu s , fo r  example, in  th e  g lo ss  on

D .1 .3 .3 1  th a t  I  quoted e a r l i e r ,  s a id  th a t  D is t in c tio n  8 .c . 2 o f  th e  

Decretium  was re le v a n t  to  th e  le g ib u s  s o lu tu s  maxium. This D is t in c t io n

111 For example, O dofredus, Comm, on D. 1 .3 .31 .

112The g re a t  fo u r te e n th -c e n tu ry  s tu d e n t o f B arto lu s .

1 “ Quoted in  A. J . C a r ly le , 6 A HISTORY OF MEDIEVAL POLITICAL THEORY IN 
THE WEST 83 (1936).
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was a passage from A ugustine, inc luded  by G ra tia n  in  th e  Decretum. which 

s ta te d  th a t  "no one i s  allow ed to  a c t a g a in s t n a tu ra l  law ." Although 

th i s  was a  canon law te x t ,  i t  ex p resses q u ite  a c c u ra te ly  th e  u n iv e rs a l 

c i v i l i a n  understand ing  o f th e  a u th o r i ty  o f  n a tu ra l  law. In  f a c t ,  th e  

m edieval c i v i l i a n s '  understand ing  o f n a tu ra l  law owed more to  C icero ,

S t. P au l, The Church F a th e rs , and th e  c an o n is ts  th an  to  th e  Roman le g a l 

te x ts .

I t  i s  t r u e  b u t m islead ing  to  c la im , as some re c e n t sc h o la rs  have,

th a t  th e  D igest does no t e s ta b l is h  n a tu ra l  law as a law ab le  to  o v e rrid e

th e  laws o f  th e  c o u r t s .114 For purposes o f  p o l i t i c a l  th e o ry , th e

im portan t Corpus J u r is  te x t  on n a tu ra l  law was found n o t in  th e  D igest

b u t in  th e  I n s t i t u t e s : 115

Now n a tu ra l laws which a re  fo llow ed by a l l  n a tio n s  a l ik e ,  
d e r iv in g  from d iv in e  p rov idence, rem ain always co n s ta n t and 
immutable ( f  irma a taue im m utab ilia '): bu t th o se  which each
s t a t e  e s ta b l is h e s  fo r  i t s e l f  a re  l i a b le  to  fre q u e n t change 
w hether by th e  t a c i t  consen t o f th e  people o r  by subsequent 
le g is la t io n .

This t e x t  was c o n s is te n t  w ith  (and p robab ly  in flu en ced  by ) passages in  

C icero  which m edieval j u r i s t s  a lso  knew. For example in  DE REPUBLICA 

C icero  w rote o f  n a tu ra l  la w :116

True law is  r ig h t  reason  in  agreement w ith  n a tu re ; i t  i s  o f 
u n iv e rs a l a p p l ic a t io n , unchanging and e v e r l a s t in g . . .  I t  i s  a 
s in  to  t r y  to  a l t e r  t h i s  law, nor i s  i t  a llo w ab le  to  a ttem pt 
to  re p e a l any p a r t  o f i t ,  and i t  i s  im possib le  to  a b o lish  i t  
e n t i r e ly .  We cannot be fre e d  o f  i t s  o b lig a tio n s  by sen a te  o r 
peop le and we need no t look o u ts id e  o u rse lv es  fo r  an expounder

llfcSee. eg. , D. E. Luscombe, N atu ra l M ora lity  and N atu ra l Law in  THE 
CAMBRIDGE HISTORY OF LATER MEDIEVAL PHILOSOPHY 704 (1982).

1 l s In s t .  1 .2 .11 .

116DE REPUBLICA 3.22.
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o r in t e r p r e te r  o f  i t .  And th e re  w i l l  no t be d i f f e r e n t  laws a t  
Rome and a t  A thens, o r  d i f f e r e n t  laws now and in  th e  fu tu re ,  
b u t one e te rn a l  and unchangeable law w i l l  be v a l id  fo r  a l l  
n a tio n s  and a l l  tim e s , and th e re  w i l l  be one m aster and r u le r ,  
th a t  i s ,  God, fo r  he i s  th e  au thor o f t h i s  law, i t s  
p rom ulgator, and i t s  en fo rc ing  judge.

These passages from th e  I n s t i t u te s  and C icero  exp ress q u ite  w ell th e

u n iv e rs a l j u r i s t i c  understand ing  in  th e  Middle Ages, bo th  by

c a n o n is ts 117 and c i v i l i a n s ,  o f  th e  re la t io n s h ip  o f  human law to  n a tu ra l

law. No m edieval j u r i s t  argued th a t  th e  em peror, o r  anyone e ls e ,  had

th e  r ig h t  to  make law c o n tra ry  to  d iv in e  o r  n a tu ra l  law. That i s  n o t

q u i te  th e  same as say in g , however, th a t  i f  such laws were made by th e

em peror, th e  judges and o th e r  town m a g is tra te s  were f re e  to  d is re g a rd

them. As we have seen , B rian  T ierney has argued th a t  a lthough  n a tu ra l

law p rov ided  a m oral b a s is  fo r  decid ing  w hether a p a r t i c u la r  enactm ent

was a good o r a j u s t  law, i t  d id  no t p rov ide grounds fo r  d ec id ing  th a t

th e  enactm ent was i n v a l i d .118 T ierney  i s  undoubtedly c o r re c t in  h is  view

th a t  th e  m edieval c iv i l i a n s  g e n e ra lly  would have h e ld  th a t  no judge had

th e  r ig h t  to  annul even an immoral s ta tu te  o f  th e  emperor, b u t he i s

wrong to  suggest th a t  th e  c iv i l i a n s  b e liev ed  such laws to  be v a lid .

Medieval j u r i s t s  re p e a te d ly  s a id  th a t  laws c o n tra ry  to  d iv in e  o r n a tu ra l

law were v o id .113 The q u es tio n  th a t  perp lexed  th e  m edieval j u r i s t s  was

117G ra tia n , th e  f a th e r  o f th e  ju r isp ru te n c e  o f th e  canon law w rote th a t  
"N a tu ra l law p re v a i ls  in  a n t iq u ity  and in  d iq u i ty  over a l l  la w s ." DEC.
5. 1. He added, "w hatever has been recognized  by custom, o r la id  down in  
w r it in g , i f  i t  c o n tra d ic ts  n a tu ra l law, must be considered  n u l l  and vo id  
(vana e t  i r r i t a l . " DEC 8.2 .

118B. T ie rn ey , The P rin ce  is  Not Bound bv th e  Laws. " A ccursius and th e  
O rig in s o f th e  Modern S ta t e . 5 COMPARATIVE STUDIES IN SOCIETY AND 
HISTORY 378, 388 (1963).

11SE. g . , AZO, SUMMA CODICIS 1 .22 .2 . " . . . s i  quiden la e d a tu r  in  eu, quod
com petir de iu re  n a t u r a l i ,  nullum e s t . . . "
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n o t w hether such im p eria l le g i s la t io n  was v a l id  o r  le g itim a te  but 

w hether any p o l i t i c a l  i n f e r i o r  to  th e  emperor could re p u d ia te  i t .  When 

a judge handed down h is  le g a l  d e c is io n s , fo r  example, would he have to  

apply  and en fo rce  le g is la t io n  th a t  c o n f l ic te d  w ith  n a tu ra l law even 

though th e o r e t ic a l ly  th a t  le g i s la t io n  was in v a lid ?  Most medieval 

j u r i s t s  h e ld  th a t  m a g is tra te s  and judges d id  n o t have th e  r ig h t  to  

re p u d ia te  im p eria l le g is la t io n .
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I l l

LEGISLATION, EQUITY AND INTERPRETATION

P ro fe sso r  Stephan K uttner has w r it te n  th a t  th e  t i t l e  ( Concordia 

d iscordan tium  canonum) th a t  G ra tian , th e  f a th e r  o f  th e  d is c ip l in e  o f  th e  

canon law, chose fo r  h is  com pilation  o f a u th o r i t a t iv e  t e x t s ,  may be 

considered  "a  m otto which sums up th e  s ig n a l  achievem ents o f  the  

m edieval mind in  o rg an iz in g  th e  law o f th e  Church in to  a harmonious 

system  ou t o f  an i n f i n i t e  v a r ie ty  o f d iv e rs e , even c o n tra d ic ta ry  

e le m e n ts ." 120 As we have seen , th e  m edieval c i v i l i a n s  were no le ss  

in te r e s te d  th a n  th e  can o n is ts  in  harm onizing t h e i r  own a u th o r i ta t iv e  

le g a l  t e x t s ,  and th e  ta s k  fac in g  them in  doing so was no le s s  daunting . 

T h e ir  goal o f  harm onization  was no t made e a s ie r  by th e  f a c t  th a t  th e  

Roman te x ts  on s t a t u te s  and th e i r  in t e r p r e ta t io n  w ere them selves 

in c o n s is te n t .  One o f  th e  most commonly used  to o ls  fo r  ach iev ing  harmony 

between J u s t i n i a n 's  t e x t s  was th e  concept o f  e q u i ty ,  b u t because th e  

g lo s s a to rs  cou ld  n o t ag ree  about what eq u ity  was and th e  r e la t io n s h ip  i t

had to  law and j u s t i c e ,  i t s  u se fu ln ess  was lim ite d  as an a id  to

ache iv in g  th a t  end.

In  one o f  th e  few d isc u ss io n s  o f th e  g lo s s a to r s ' conception o f 

e q u ity  in  E n g lish , P ro fe sso r  H essel Yntema a s s e r te d  th a t  in  th e i r  view

e q u ity  was s u p e r io r  to  bo th  ju s t i c e  and law—th e  fons e t  o rigo

i u s t i t i a e . 121 P ro fe s so r  Yntema c i te d  no j u r i s t  fo r  t h i s  p ro p o s itio n . I f

12°S. K u ttn e r, Harmony from D issonance: An I n te r p r e ta t io n  of Medieval
Cannn ta ij 3 5 in  THE HISTORY OF DOCTRINES AND IDEAS IN THE MIDDLE AGES 
(1980).

121E au itv  in  th e  C iv i l  Law and th e  Common Law. 15 Am. J . Comp. L. 60, 75 
(1967).
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g lo s s a to rs  had a c le a r  understand ing  o f  th e  r e la t io n  o f  eq u ity  to  

j u s t i c e  and law th ey  ty p ic a l ly  d id  n o t exp ress i t .

P la c e n tin u s ' s u n u sa lly  com plete g lo s s a to r i a l  tre a tm e n t o f th i s  

r e la t io n s h ip  i s  p resen ted  in  th e  form o f an a lle g o ry . 122 I u s t i t i a  i s  

d e sc rib e d  as having R atio  (n a tu ra l  law) r e s t in g  on h e r head, eq u ity  in  

h e r  arms, and as being  a tten d ed  by th e  s ix  c iv ic  v i r tu e s .  N a tu ra l law, 

in  t h i s  scheme, i s  h igher th an  bo th  I u s t i t i a  and A equ itas . I t  i s  no t 

e n t i r e ly  c le a r  w hether P lac en tin u s  in te n d s  I u s t i t i a  to  a l le g o r iz e  

j u s t i c e  o r th e  p o s i t iv e  la w .123 N e ith e r  in te r p r e ta t io n  o f th e  a l le g o ry  

su p p o rts  P ro fe sso r  Yntema's a s s e r t io n s  t h a t  th e  g lo s s a to rs  viewed e q u ity  

as su p e r io r  to  ju s t i c e .  In s te a d , i t  i s  e q u i ty 's  job  to  adap t I u s t i t i a  

to  in d iv id u a l cases: "her ru lin g s  o v e rr id e  th e  l e t t e r  o f  th e  la w .. . " 12“

The fo u rte e n th -c e n tu ry  j u r i s t  Lucas de Penna had a  d i f f e r e n t  

u n d ers tan d in g  o f  th e  re la t io n s h ip  o f j u s t i c e ,  e q u ity , and law. bu t 

Y ntem a's summary o f  m edieval views d id  n o t r e f l e c t  i t  e i th e r .  Lucas 

d e riv e d  th e  id ea  o f  law from j u s t i c e ,  though n o t d i r e c t ly .  125 He saw 

e q u ity  as an epiphenomenon o f ju s t i c e .  J u s t ic e  was an e th ic a l  id e a l  n o t 

always e a s i ly  re a l iz e d  in  p ra c t ic e .  I t  s e t  a r a th e r  r ig i d  s ta n d a rd  and 

th e  a c tu a l  c o n d itio n s  o f human l i f e  were m anifold. I f  ap p lied  r ig id ly ,

122QUAESTIONES DE IURIS SUBTILITATIBUS. The au th o r i s  thought to  be 
P la c e n tin u s , a m id -tw e lfth  cen tu ry  s tu d e n t o f  B ulgarus. See H. 
KANOROWICZ, su p ra , a t  181; J . A. CLARENCE SMITH, MEDIEVAL LAW TEACHERS 
AND WRITERS 26-27 (1975).

123P ro fe s so r  Kantorowicz thought th a t  th e  f ig u re  was in tended  to  
a l le g o r iz e  th e  p o s i t iv e  law o f th e  community. STUDIES, su p ra , a t  184.

12“Id . a t  185.

X25My d isc u ss io n  o f  L ucas 's  th e o ry  o f  j u s t i c e  and e q u ity  i s  based on W. 
ULLMANN, THE MEDIEVAL IDEA OF LAW 35-43 (1949).
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i t s  requ irem ents d is tu rb e d  r a th e r  th a n  harmonized human r e la t io n s .  126 

T here fo re  i t  could  only be r e a l iz e d  in  a c tu a l l i f e  when jo in e d  w ith  

c h a r i ty .  J u s t ic e  i s  transfo rm ed  by c h a r i ty  in to  e q u ity , which i s  th e  

im mediate source o f law. Law th a t  i s  n o t e q u ita b le  i s  n o t law a t  

a l l . 127 Because t h i s  i s  so , " e q u ity  i s  th e  c r i t e r io n  o f  a l l  j u d i c i a l  and 

s c i e n t i f i c  in te rp r e ta t io n "  o f  la w .128 E qu ity , d ep riv in g  s t r i c t  law o f 

i t s  r i g i d i t y ,  o p e ra te s  as a  sa feg u ard  a g a in s t a m echanical, l i t e r a l  

in t e r p r e ta t io n  o f  law.

The trea tm e n ts  o f e q u ity  by P la c e n tin u s  and Lucas were more 

p h ilo so p h ic a l th an  th o se  o f  th e  ty p ic a l  m edieval c i v i l i a n ,  and hence 

p robab ly  had more in  common w ith  d isc u ss io n s  o f  eq u ity  by t h e i r  

contem porary p h ilo so p h e r-th e o lo g ia n s  th an  w ith  th o se  o f  t h e i r  fe llo w  

j u r i s t s .  This may be an o th er way o f  say ing  th a t  t h e i r  u n d ers tan d in g  o f 

e q u ity  owed luO i. 6 w.O A r i s to t l e  th an  to  th e  le g a l te x ts  o f  J u s t in ia n .

The most im portan t m edieval p h ilo so p h ic a l trea tm e n t o f e q u ity  was 

undoubtedly  t h a t  o f  A quinas, who w ro te :129

As fo r  e p ie ik e ia 130 b e in g , as A r is to t l e  says one form o f 
j u s t i c e , i t  i s  p a r t  o f  j u s t i c e  tak en  in  th e  w idest sense . In  
t h i s  way i t  c le a r ly  i s  a s u b je c t iv e  p a r t .  And i t  i s  c a l le d  
ju s t i c e  in  a w ider sense  th an  le g a l j u s t i c e ,  because e p ie ik e ia  
i s  a norm over and above le g a l  ju s t i c e .  E p ie ik e ia  th u s  s tan d s  
as a k ind  o f  h ig h e r r u le  fo r  le g a l  ac tio n s .

12S Id . a t  41.

127 Id . a t  42.

128 ID a t  43.

129SUMMA THEOLOGIAE, Q. 120, t r a n s .  T. C. O 'B rien (1972).

130Aquinas e a r l i e r  had s a id  th a t  e p ie ik e ia  was th e  same as e q u ity  
(a e a u i ta s l.
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Hence: 1. E p ie ik e ia  i s  p ro p e rly  a l l i e d  to  le g a l j u s t i c e ,
under which in  one sense i t  i s  con ta ined  and which in  an o th e r,
i t  tran sce n d s . I f  we mean by le g a l ju s t i c e  one th a t  obeys th e
law as to  bo th  th e  l e t t e r  and th e  in te n t  o f th e
l e g i s l a t o r —th e  more im portan t f a c to r —th en  e p ie ik e ia  i s  th e  
p r in c ip a l  form o f le g a l ju s t i c e .  I f  we r e s t r i c t  j u s t i c e  to  
obedience fo r  th e  l e t t e r  o f th e  law, th en  e p ie ik e ia  i s  n o t i t s  
p a r t  b u t i s  a p a r t  o f ju s t i c e  in  th e  broad sense and i s
d iv id ed  a g a in s t le g a l ju s t i c e  as su p p o rtin g  i t .

2. As A r i s to t l e  say s , E p ie ik e ia  is  b e t t e r  than  some forms o f
j u s t i c e , i . e .  a le g a l ju s t i c e  th a t  observes th e  l e t t e r  o f  th e
law. S ince i t  i s  i t s e l f  a form o f j u s t i c e ,  however, i t  i s  no t
b e t t e r  th a n  a l l  forms o f ju s t i c e .

3. I t  i s  th e  p a r t  o f e p ie ik e ia  to  m oderate som ething, i . e .  ,
th e  observance o f th e  l e t t e r  o f  th e  law .. . .  P o ss ib ly  w ith  th e
Greeks th e  term  e p ie ik e ia  came to  be t r a n s f e r r e d  by way o f 
s im ile  to  a l l  forms o f m oderation.

In  comparing eq u ity  (e p ie ik e ia )  w ith  ju s t i c e  (d ik a io su n e) Aquinas 

i s  d i r e c t ly  fo llo w in g  A r is to t le  in  Nicomachean E th ic s . Book V, Ch.

1 0 .131 He fo llow s A r is to t le  in  se e in g  eq u ity  a as a  "form  o f th e  j u s t ,  

b u t a form s u p e r io r  to  th e  le g a l ly  j u s t . " 132 He expands th e  p o in t in  In  

V E th ic , l e c t . 16. a s s e r t in g  th a t  th e  e q u ita b le  i s  a form o f th e  j u s t ,  

bu t b e t t e r  th a n  le g a l ly  j u s t  f iustum  le g a le l and con ta in ed  under th e  

n a tu r a l ly  j u s t  f iustum  n a tu ra le l from which th e  le g a l ly  j u s t  d e r iv e s .133 

Because e q u ity  i s  con ta ined  in  th e  n a tu ra l ly  j u s t  i t  su rp asse s  le g a l 

j u s t i c e  when le g a l  ju s t i c e  d e p a rts  from n a tu ra l  j u s t i c e ,  bu t i s  

id e n t ic a l  to  le g a l  ju s t i c e  to  th e  e x te n t th a t  le g a l  j u s t i c e  conforms to  

n a tu ra l  ju s t i c e .

13 xI d . , Appendix 2 , a t  321.

132Id .

133Id .
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I f ,  as Aquinas s a id ,  eq u ity  surpassed  le g a l j u s t i c e  when law d id  

n o t conform w ith  n a tu ra l  j u s t i c e ,  d id  th a t  mean th a t  men in  g e n e ra l, and 

judges in  p a r t i c u l a r ,  were to  a c t  according to  e q u ity  r a th e r  th an  law 

when th e  two d if fe re d ?  Law, accord ing  to  A quinas, when in  conform ity  to  

n a tu ra l  j u s t i c e  and e q u ity , always worked toward th e  common good. But 

even when in  th e  m a jo rity  o f cases i t  was advantageous fo r  th e  common 

w e lfa re  fo r  a  law to  be observed , in  seme cases i t  was harm ful fo r  i t  to  

be observed. 13<*

Since he cannot envisage every in d iv id u a l c a se , th e  l e g i s la to r  
forms a law to  f i t  th e  m a jo rity  o f c a se s , h is  purpose being  to  
se rv e  th e  common w e lfa re . So th a t  i f  a case  crops up where 
observance would be damaging to  th a t  common i n t e r e s t ,  th en  i t  
i s  n o t to  be o b se rv ed .. .

A ll th e  same n o tic e  th i s :  i f  observ ing  th e  l e t t e r  o f  th e  law
does n o t inv o lv e  a sudden r i s k  c a l l in g  fo r  in s ta n t  d e c is io n  
and to  be d e a l t  w ith  a t  once, i t  i s  no t fo r  anybody to  
c o n s tru e  th e  law and decide  what i s  o r what i s  n o t o f  s e rv ic e  
to  th e  c i ty .  This i s  on ly  fo r  th e  governing a u th o r i t i e s  who, 
because o f  ex ce p tio n a l c a se s , have th e  power to  g ra n t 
d isp e n sa tio n s  from th e  laws. I f ,  however, th e  danger i s  
u rg e n t, and adm its o f no d e lay , o r tim e fo r  reco u rse  to  h ig h e r 
a u th o r i ty ,  th e  very  n e c e s s i ty  c a r r ie s  a d isp e n s a tio n  w ith  i t  
fo r  n e c e s s i ty  knows no law.

Aquinas assumes th a t  th e  le g is la to r  in ten d s  th a t  every  law se rv es  

th e  common i n t e r e s t  b u t ,  l ik e  A r is to t le ,  he concludes th a t  i t  sim ply i s  

no t p o s s ib le  to  frame a s t a tu te  th a t  w i l l  accom plish th a t  end in  every 

case. When in  Q. 120, Aquinas says th a t  e q u ity  and le g a l ju s t i c e  a re  

n o t th e  same when ju s t i c e  i s  r e s t r i c t e d  to  observance o f  th e  l e t t e r  o f  

th e  law, and does n o t in c lu d e  th e  in te n t  o f  th e  l e g i s l a t o r ,  th e  in te n t  

he has in  mind i s  th e  assumed g enera l i n t e r e s t  to  a c t fo r  th e  common 

good. As a g e n e ra l p r in c ip le ,  he makes i t  c le a r  th a t  where fo llow ing

134SUMMA THEOLOGIAE, Q. 96, 11.6.
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th e  l e t t e r  o f  a s t a t u t e  would avoid th e  accomplishment o f th e  in te n tio n  

to  se rv e  th e  p u b lic  good, th e  l e t t e r  i s  n o t to  be followed. Thus he 

fo llow s A r i s to t l e  in  h o ld in g  th a t  i t  i s  th e  p a r t i c u la r  fu n c tio n  o f 

e q u ity  to  m oderate th e  observance o f  th e  l e t t e r  o f  th e  law, and th a t  th e  

"govern ing  a u th o r i t i e s "  should  p re fe r  e q u ity  to  th e  s t r i c t  l e t t e r  o f th e  

law. 135

Thus in  th e s e  and s im ila r  cases to  fo llow  th e  word of law 
would be an e v i l ;  a good to  fo llow  what th e  meaning o f  ju s t i c e  
and th e  p u b lic  good deserved , l e t t i n g  th e  l e t t e r  o f th e  law be 
s e t  a s id e . E p ie ik e ia --w e  c a l l  i t  e q u ity  (a e a u i ta s 1 - - is  
addressed  to  t h i s  e n d .. . .

I t  has been argued th a t  Aquinas was ab le  to  c o n s tru c t a coheren t 

th e o ry  o f  e q u ity  because , w r itin g  as he d id  in  th e  second h a l f  o f th e  

t h i r t e e n t h  c e n tu ry , he had th e  advantage o f  having a v a ila b le  th e  

in c o n s is te n t  approaches o f  a v a r ie ty  o f  p re d e c e sso rs , in c lu d in g  th e  

e a r ly  Bolognese c i v i l i a n s ,  and could weave th e i r  e f f o r t s  in to  a b lended 

ta p e s t ry .  136 Aquinas undoubtly  b e n e f i te d  from th e  f a c t  th a t  o th e rs  had 

t r a v e le d  th e  road  b e fo re  him, bu t th a t  cannot be th e  prim ary ex p lan a tio n  

fo r  th e  coherence o f  h is  trea tm e n t o f e q u ity  as compared w ith  th a t  o f  

th e  c iv i l i a n s .  A f te r  a l l ,  th e re  were th i r te e n th  and fo u rte e n th  cen tu ry  

c iv i l i a n s  who, l ik e  A quinas, had th e  advantage o f  e a r l i e r  e f f o r ts .  The 

d if fe re n c e  between Aquinas and th e  l a t e r  S c h o la s tic s  and th e  c iv i l i a n s  

i s  b e t t e r  ex p la in ed  by th e  n a tu re  o f th e  ta sk s  th ey  had s e t  fo r  

them selves and th e  c o n s tr a in ts  th a t  each group understood  a p p lied  to  i t s  

e n te rp r is e .  The c i v i l i a n s  were concerned w ith  ex p lo rin g  p a r t i c u la r

l35SUMMA THEOLOGIAE I I ,  I I  Q. 120, A rt. 1, a t  279.

136Raymond B. M arcin, E p ie ik e ia : E q u itab le  Lawmaking jp  th e
C o n stru c tio n  o f  S ta tu te s ,  10. CONN. L. REV. 377, 390 (1978).
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Roman le g a l  t e x t s ,  and w ith  harm onizing them w ith  o th e r  t e x t s  th a t  

touched on th e  same su b je c t .  They d id  no t d isc u ss  e q u ity  in  th e  

a b s t r a c t  b u t as th e  term  appeared in  p a r t i c u la r  Roman te x ts .  T heir 

g lo sse s  were always c o n s tra in e d  by th e  need to  ta k e  in to  account te x ts  

th a t ,  a t  l e a s t  on t h e i r  fa c e , appeared to  be c o n tra d ic to ry . F in a l ly ,  

th e  Roman te x ts  on e q u ity  were n o t p h ilo so p h ic a l in  n a tu re . They were 

c ry p tic  s ta tem en ts  which w ere, in  J u s t in ia n 's  c o l le c t io n ,  f re q u e n tly  

a b s tra c te d  from t h e i r  o r ig in a l  co n tex t. Even in  t h e i r  o r ig in a l  co n tex t 

i t  i s  u n l ik e ly  th a t  th e y  were imbedded in  a g e n e ra l th e o ry  o f  j u s t i c e ,  

law, and in te r p r e ta t io n .

By c o n t ra s t ,  Aquinas was much f r e e r  to  a ttem p t a coh eren t th e o ry  of 

j u s t i c e  and law in to  which e q u ity  f i t .  I t  i s  t r u e  th a t  he to o  based  h is  

th e o ry  on c e r t a in  t e x t s ,  b u t th o se  were th e  te x ts  o f a p h ilo so p h e r who 

was a ttem p tin g  to  c o n s tru c t a th eo ry  o f  law. Aquinas drew upon Roman 

le g a l  t e x t s ,  bu t he drew upon them s e le c t iv e ly ,  quo ting  th o se  th a t  

supported  h is  p o in t o f  v ie w .137

Bound as th ey  were to  th e  te x ts  o f  th e  Corpus J u r i s . i t  i s  no t 

s u rp r is in g  th a t  th e  g lo s s a to r s  came to  d i f f e r e n t  conc lu sio n s  about th e  

n a tu re  and p ro cess  o f  s ta tu to r y  in t e r p r e ta t io n ,  and th e  r o le  th a t  eq u ity  

was supposed to  p la y  in  t h a t  p ro cess . As e a r ly  as th e  f i r s t  g en e ra tio n  

a f t e r  I m e r iu s  a t  Bologna a d iv is io n  developed between two o f th e  fou r 

le ad in g  d o c to rs , B ulgarus and M artinus G osi, over s t r i c t  and e q u ita b le

137 For example, he quoted  C. 1 .14 .5  ( " . . . h e  d o u b tle ss  a c ts  c o n tra ry  to  
th e  law who by obeying th e  l e t t e r  goes a g a in s t th e  l e g i s l a t o r 's  
in te n t io n  (v o lu n ta s ') . . .  "1 b u t ignored  te x ts  such as D. 3 3 .10 .7  and D.
4 0 .9 .1 2 .1  t h a t  d id  n o t su p p o rt h is  p o in t. The c iv i l i a n s  could  be 
s e le c t iv e  to o , b u t always d id  so a t  th e  r i s k  th a t  o th e r  j u r i s t s  who knew 
th e  law books as w ell as th e y  d id  would ca tch  them out.
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in te rp r e ta t io n .  This d is p u te  p o la r iz e d  th e  m edieval c iv i l i a n s ;  th e i r  

contem poraries and l a t e r  j u r i s t s  tended  to  f a l l  in to  one camp or th e  

o th e r. C onsidering  th e  amount o f  h e a t th a t  th e  d isp u te  generated  

between th e  fo llo w ers  o f  th e  two men, th e  p re c is e  n a tu re  o f  th e  

d isagreem ent i s  n o t e n t i r e ly  c le a r .  Both h is  contem poraries and modem 

sc h o la rs  have sometimes ta lk e d  as i f  B ulgarus had defended th e  s t r i c t  

l e t t e r  o f  th e  law ( iu s s t r ic tu m ) , a llow ing  no p la ce  a t  a l l  fo r  eq u ity , 

whereas M artinus was a committed champion o f  a f r e e ,  e q u ita b le  

in te r p r e ta t io n  th a t  was u n fe tte re d  by what th e  law a c tu a l ly  sa id . To a 

co n sid e ra b le  e x te n t our knowledge o f  t h i s  d isp u te  i s  co lo red  by th e  f a c t  

th a t  th e  school su p p o rtiv e  o f B ulgarus q u ick ly  gained  th e  ascendency.

The fo llo w ers  o f B ulgarus (who inc luded  Johannes, Azo, A ccursius, and 

u su a lly  Jacobus, H ugolinus, and Odofredus) r e fe r re d  to  them selves as 

n o s t r i  d o c to re s  and to  th e  fo llo w ers  o f  M artinus Gosi (who included  

V acariu s, R ogerius, P la c e n tin u s , P i l l i u s )  as th e  G osian i. The n o s t r i  

d oc to res a tta c k e d  th e  a e a u ita s  M artian a . c a l l in g  i t  " f i c t a " , "b u r s a l i s " , 

" cap itan e a" - contemptuous exp ressions meaning " a rb i t ra ry " .  138 The 

G osiani defended t h e i r  in te r p r e ta t io n  by m ain ta in in g  th a t  to  s t ic k  to  

th e  s t r i c t  l e t t e r  o f  th e  law would be to  do an in ju s t ic e  in  th e  case a t  

hand. In  o th e r  w ords, th e  argument a t  l e a s t  a t  t h i s  le v e l o f polem ics, 

was s t i l l  being  conducted in  th e  same term s ta u g h t to  a l l  s tu d en ts  of 

r h e to r ic  more th an  a thousand y ea rs  e a r l i e r .  Beneath th e  s u p e r f ic ia l  

in v e c tiv e , however, la y  a  more se r io u s  and th o u g h tfu l d isp u te  about th e  

n a tu re  and r e la t io n s h ip  o f  law and e q u ity , and more agreement than  

fre q u e n tly  appears on th e  su rfa c e  o f  th e  d isp u te .

138H. KANTOROWICZ, sup ra  a t  88.
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Let us beg in  w ith  I m e r iu s ,  th e  supposed founder o f  th e  law school

a t  Bologna and th e  te a c h e r  o f  bo th  B ulgarus and M artinus. In  h is  Summa

C odicis I rn e r iu s  had s e t  f o r th  th e  g en e ra l p r in c ip le  th a t  s ta tu e s  must

be given  an e q u ita b le  read in g  by ju d g e s :139

W ritten  laws a re  more r ic h ly  understood  when one pays heed to  
th e  in s ig h t  th ey  p o sse ss , and n o t when they  a re  read  out o f 
harmony and equ ity . For i t  i s  on ly  when th e  w r it te n  laws a re  
a d ju s te d  to  th e  p r in c ip le  o f e q u ity  th a t  t r u e  le g a l ru le s  can 
be g leaned  from them by th e  judge.

B ulgarus, who i s  known to  th e  modem le g a l sc h o la r  as th e  g re a t m edieval

opponent o f  e q u ity  and e q u ita b le  in te r p r e ta t io n  and defender o f th e  ius

s tr ic t^ ™ , d id  n o t always sound l ik e  an enemy o f equ ity . In  commenting

on D.5 0 .1 7 .SO, a  q u o ta tio n  from th e  j u r i s t  Paulus th a t  s a id  th a t  " In  a l l

m a tte rs  and p a r t i c u la r ly  th o se  r e l a t in g  to  th e  law eq u ity  i s  to  be

co n s id e re d ,"  B ulgarus fo llow ed I r n e r iu s ,  and in  doing so , appeared to

ta k e  a p o s i t io n  on eq u ity  th a t  M artinus could  have found no f a u l t  w ith .

We must alw ays, he a s s e r te d ,  co n s id e r c a re fu l ly  whether any law is

e q u i ta b le ,  and i f  n o t ,  i t  must be abo lished . The judge must p re fe r

eq u ity  to  s t r i c t  la w .1U0

139SUMMA CODICIS 1 .14 .6 . "C onditae leges  in te ll ig e n d a e  su n t ben ign ius 
u t  mens earum s e rv e tu r  e t  ne ab a e q u ita te  d isc rep e n t: le g itim a  enim 
p ra e c e p ta  tu n c  demum a iu d ic e  a d m ittu n tu r , cum ad aeq u ita s  rationem  
accom odantur."

lfc0 "A equitas in  s in g u li s  c a u s is  e t  n e g o t i is  spectanda e s t ,  maxime tamen 
in  iu r e ,  hoc e s t ,  inquirendum  an decem pro  decem re d d i, v e l a l iq u id  
s im ile ,  s i t  aequum. Verba g r a t i a ,  le x  F u s ia , lex  Papyia, quae q u ia  
aequ ita tem  non h a b e t, to l lu n tu r :  le x  F a lc id ia ,  quae, q u ia  c o n tin e t 
aequ ita tem , con firm atu r. Vel d i c i t ,  in  omnibus p ro fe ss io n ib u s  e t  
a r t ib u s ,  maxime in  i u r i s  p ro fe s s io n e . . . .  Maxime autem in  iu r i s  
p ro fe s s io n e , u t  d ix i ,  s p e c ta tu r  a e q u i t a s , -u t  iudex earn s t r i c t o  i u r i  
p r a e f o r a t . . . "  Quoted in  I I  CARLYLE, su p ra , a t  15-16.
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One w e ll m ight wonder, in  view o f t h i s  s ta te m e n t, why Bulgarus was 

considered  by h is  contem poraries to  have been th e  enemy o f eq u ity  and 

e q u ita b le  in te r p r e ta t io n .  In  f a c t ,  B u lgarus ' c e n t r a l  d isp u te  w ith  

M artinus was n o t over whether e q u ity  was im portan t b u t over what i t  was 

and how i t  was to  be known and understood. I rn e r iu s  had, in  e a r ly  

g lo s s e s , d is t in g u is h e d  between two k inds o f  e q u ity , and th i s  

d i s t i n c t io n ,  which had no te x tu a l  b a s is  in  th e  law books o f  J u s t in ia n ,  

was to  dom inate c i v i l i a n  d isc u ss io n s  o f  e q u ity  fo r  c e n tu r ie s .  F i r s t ,  he 

s a id ,  th e re  was a e q u ita s  c o n s t i tu ta  - -  e q u ity  reduced to  w r itin g  in  th e  

law. Second, th e re  was a eo u ita s  ru d is  — e q u ity  which had no t y e t been 

enacted  in to  la w .141 E quity  which had n o t y e t been enacted  in to  law, 

s a id  I r n e r iu s ,  was n a tu ra l  law. Because n o t a l l  law was a eq u ita s  

c o n s t i tu t a . th e  law was sometimes in e q u ita b le  and even u n ju s t.  In  such 

a case  th e  law had no fo rce  and th e  lawmaker was re q u ire d  im m ediately to  

ab rogate  i t .  The ju d g e , however, had no power to  modify law to  make i t  

accord  w ith  eq u ity . Follow ing C .1. 14. 1, I rn e r iu s  concluded th a t  " [ t ] h e  

in t e r p r e ta t io n  th a t  re c o n c ile s  th e se  d if fe re n c e s  (betw een e q u ity  and 

law ), making e q u ity  in to  law, i s  re se rv e d  to  th e  p r in c e s  only. " 141

14A p p a re n tly  th e  concept o f a e o u ita s  c o n s t i tu ta  came from C icero ,
TOPICA 2. 9. " lu s  c i v i l e  e s t  a e o u ita s  c o n s t i tu ta . . . "

142This g lo ss  i s  reproduced as Appendix IV in  P. VINOGRADOFF, ROMAN LAW 
IN MEDIEVAL EUROPE 148 (1968 e d . ). The f u l l  g lo ss  reads: " Cum e q u ita s  
e t  ju s  in  hisdem rebus v e rs e n tu r , d i f f e r u n t  tamen. E q u i ta t is  enim 
proprium  e s t  id  quod justum  e s t  s im p l ic i te r  proponere. J u r i s  autem idem 
proponere volendo, s c i l i c e t  aliquantum  a u c to r i ta te  su b n ec ti. Quod 
p ro p te r  hominum lapsus multum ab ea d i s t a r e  c o n t in g i t ,  p a rtim  minus quam 
e q u ita s  d ic t a v e r i t  continendo, p artim  p lu s  quam o p e r te a t  proponendo. 
M ultis quoque a l i i s  modis e q u ita s  e t  ju s  in t e r  se  d i f f e r u n t ,  cu jus 
d issen su s  i n t e r p r e t a t i o ,  u t  le x  f i a t ,  s o l i s  p r in c ip ib u s  d e s t i n a tu r . "
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Both B ulgarus and M artinus accep ted  t h e i r  m a s te r 's  d is t in c t io n  

between a e o u ita s  c o n s t i tu ta  and a e o u ita s  r u d i s . bu t B ulgarus' 

a p p l ic a t io n  o f  th e  d i s t i n c t io n  was much c lo s e r  to  th e  s p i r i t  o f  th e  

I m e r ia n  g lo s s e s ,  p a r t i c u la r ly  on th e  q u e s tio n  o f  who had th e  r ig h t  to  

e f f e c t  an e q u ita b le  c o r re c t io n  o f  th e  law th rough  in te r p r e ta t io n ,  and 

how and under what c ircum stances such c o r re c t io n  might be done. When 

Bulgarus and h is  fo llo w ers  proclaim ed th a t  e q u ity  should  p r e v a i l  over 

s t r i c t  law, th e y  had in  mind e q u ita s  c o n s t i t u t a . no t a e o u ita s  ru d is .

Thus fo r  Bulgarus to  say  th a t  th e  judge was to  p re fe r  e q u ity  to  s t r i c t  

law was in  no way to  su g g est th a t  a judge was to  modify o r  c o r re c t  th e  

law to  conform to  h is  u nders tand ing  o f  what n a tu ra l  law o r n a tu ra l  

j u s t i c e  ( a e o u ita s  r u d is -) req u ire d . 11,3 In s te a d , he began w ith  th e  

assum ption th a t  th e  Corpus J u r is  a lre a d y  was ae o u ita s  c o n s t i tu ta .

Because t h i s  was so , th e  udSrv Ci 5&€xj.i.£ t h a t  e q u ity  p re v a i le d  over 

s t r i c t  law cou ld  be accom plished by id e n t i fy in g  th e  r a t i o  le g is  (o r  

purpose) o f  th e  t e x t  be ing  in te rp re te d .

P ro fe s so r  P e te r  S te in  has argued th a t  M artinus d id  n o t d isa g re e  

w ith  B ulgarus over w hether judges o r  j u r i s t s  could use aeou itas. ru d is  as 

a s ta n d a rd  fo r  th e  in t e r p r e ta t io n  o f  w r i t te n  law; he ag reed  th a t  j u r i s t s  

and judges were l im ite d  to  th e  a e o u ita s  c o n s t i tu ta  in  p a ss in g  on th e  

e q u ity  o f  a  le g a l  r u le .  The d if fe re n c e  between them, S te in  su g g e s ts , 

was th a t  M artinus was w il l in g  to  d e r iv e  th e  e q u ity  p e r ta in in g  to  a  g iven  

r u le  from th e  e n t i r e  body o f e s ta b l is h e d  law whereas Bulgarus w anted to  

narrow th e  is s u e  down to  th e  r a t i o  le g is  fo r  th a t  p a r t i c u la r  r u l e . “ “

“ 3See P. S te in ,  V acarius and th e  C iv i l  Law in  BROOKE, LUSCOMBE, e t  a l ,  
ed. CHURCH AND GOVERNMENT IN THE MIDDLE AGES 119, 124 (1976).

“ “Id . a t  124, 125, 129.

194

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

U n fo rtu n a te ly , P ro fe sso r  S te in  does n o t c i t e  any te x ts  in  support o f  h is  

understand ing  o f  th e  d isp u te . S cho lars have d if f e re d  over whether 

M artinus h e ld  th a t  C .3 .1 .8 144 meant th a t  a judge, as w e ll as th e  

emperor, could  apply  a e o u ita s  ru d is  in  p re fe ren c e  to  th e  s t r i c t  la w .146 

No one, to  my knowledge, has been ab le  to  produce a g lo ss  o f M artinus 

which s p e c i f i c a l ly  says th a t  judges may c o r re c t o r  modify th e  w r it te n  

law on th e  b a s is  o f  t h e i r  u n d ers tan d in g  o f  th e  requ irem ents o f  a eo u ita s  

ru d is . 147 M eijers based h is  co n clu sion  th a t  M artinus h e ld  th a t  a eo u ita s  

ru d is  was a v a i la b le  to  judges as a s tan d a rd  fo r  in te rp r e t in g  th e  w r it te n  

law on a passage from R ogerius, th e  g re a t  s tu d en t o f  B ulgarus, a t ta c k in g  

" th e  s t u l t i  who would s e t  t h e i r  own o p in ion  over th e  a u th o r i ty  o f  th e  

emperors c l e a r ly  d e c la re d  by la w .1,148 M eijers concluded th a t  th i s  

passage could  only  have been d ir e c te d  a t  M artinus. Hermann Lange, on 

th e  o th e r  hand, took  th e  view th a t  M artinus d id  n o t te a c h  th a t  a e q u ita s  

ru d is  could be a p p lie d  by a judge. There was no g lo ss  o f  M artinus, he 

s a id ,  su p p o rtin g  th a t  view , and fu rth erm o re , M artin u s 's  e q u ita b le  

in te r p r e ta t io n s  were based  on le g a l  t e x t s . 149

144P la c u it  in  omnibus rebus praecipuam  esse  i u s t i t i a e  a e q u ita t is q u e  quam 
s t r i c t i  i u r i s  rationem .

14SYntema. s u o ra . a t  76.

147See Id .

148I i .

149Ius aeauum und ju s s tr ic tu m  b e i  den G lossa to ren  71 Z e i t s c h r i f t  der 
S av ig n y -S tiftu n q  fu r  R ech tsg esch ich te  319, 328 e t  seq .
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I f  M e ije r 's  and L ange 's evidence were a l l  we had on th i s  s u b je c t ,  a 

choice between th e se  conclusions would have to  be q u i te  a rb i t r a ry .  Even 

i f  we agreed w ith  M eijers th a t  R ogerius d ire c te d  h is  s t r i c tu r e s  a t  

M artinus, o f  i t s e l f  t h i s  would no t sug g est th a t  M artinus ta u g h t th a t  

judges might r e s o r t  to  a e o u ita s  ru d is  in  in te rp r e t in g  le g a l te x ts .  

M artinus could  have ta u g h t th a t  j u r i s t s  and judges were lim ite d  to  

aeq u ita s  c o n s t i tu ta  and s t i l l  have drawn R ogerius' a t ta c k  by h is  own 

l ib e r a l  p r a c t ic e  o f  in te rp r e ta t io n .  But th e  f a c t ,  i f  i t  i s  a f a c t ,  th a t  

th e re  i s  no known te x t  o f  M artinus uphold ing  aeq u ita s  ru d is  as a 

s tan d ard  o f  in te r p r e ta t io n  does no t p e rm it us s a fe ly  to  conclude th a t  he 

d id  no t te a c h  th a t  i t  could be used as such a standard . His e x ta n t 

g lo sses  on th e  su b je c t o f  e q u ity  a re  sim ply too few and to o  sketchy  to  

perm it a c o n fid e n t co nclu sion  from th e  absence o f  a s ta tem en t in  th e  

su b jec t.

Evidence from o th e r  m edieval j u r i s t s ,  however, in c l in e s  me toward 

th e  view th a t  M artinus he ld  th a t  even unenacted eq u ity  could be a source 

o f le g a l in te r p r e ta t io n .  The fo llo w ers  o f B ulgarus—th e  n o s t r i  docto res  

— developed a s tan d a rd  in v e c tiv e  a g a in s t M artinus and o th e r  j u r i s t s  who 

accepted h is  views on e q u ity  ( th e  G o sian i). M artinus' e q u ity  was s a id  

to  be " c a p ita n e a " , " b u r s a l i s " ,  and " f i c t a " .  Sometimes only  one o f  th e  

contemptuous ex p ress io n s was u s e d ,150 sometimes two o r  more were used in  

com bination. 131 The s u b s ta n tiv e  p o in t re p e a te d ly  made by th i s  p a r t i c u la r

150For example, AZO, SUMMA CODICIS: " l i c e t  M. d e d it e i  ex sua f i c t a
a e q u ita te  ac tionem ."

15^ . g . , ODOFREDUS. DIG. VETUS 5 0 .4 .5 . "D ix it M artinus, de sua f i c t a  
a e q u ita te  e t  b u r s a l i . . . "  HOSTIENSIS, COMM. DECRET. C .9.10. " . . . e t  
d icun t: hae e s t  a e q u ita s  c a p ita n e a , ae q u ite s  b u r s a l i s ,  m a r t in ia n a ."
Quoted in  F. C. VON SAVIGNY 4 GESCHICHTE DES ROMISCHEN RECHTS IM 
MITTELALTER 130, 131, Footnotes G and H. (1956 ed. ).
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in v e c tiv e  d ir e c te d  a t  M artinus was th a t  although  i t  i s  t r u e  th a t  eq u ity

is  to  be p re fe r re d  to  s t r i c t  law, i t  i s  a e o u ita s  c o n s t i tu ta  — a w r it te n

eq u ity  d ev ised  by law — and n o t some p r in c ip le  t h a t  a  man may f in d  in  

h is  h e a r t  o r  which comes from h is  own p r iv a te  jud g m en t.152 In  o th e r  

words, th e  s tan d a rd  understand ing  o f  j u r i s t s  n ea r M a rtin u s 's  own tim e 

was th a t  Marinus had ta u g h t th a t  s t r i c t  law was to  be judged by aeo u ita s  

ru d is .

One o f  th e  most in te r e s t in g  m edieval trea tm e n ts  o f  th e  re la t io n s h ip  

between e q u ity  and law was th a t  o f V acariu s, th e  12th  cen tu ry  g lo s s a to r  

who brought th e  Bolognese le a rn in g  on th e  c i v i l  law to  England. Some 

sc h o la rs  have suggested  th a t  V acarius wavered between th e  p o s it io n s  o f 

Bulgarus and M artinus; on th e  one hand, th ey  s a y ,153 he s ta te d  th e  broad 

a b s tr a c t  p r in c ip le  " th a t  even rude e q u ity , where i t  i s  c le a r ,  i s  to  be

p re fe r re d  to  la w ." 151* But in  h is  d isc u ss io n  o f a p a r t i c u la r  case he

s id e s  w ith  B ulgarus: "The in te r p r e ta t io n  o f  th e  judge , though i t

re so lv e s  th e  case  between th e  p a r t i e s ,  should n o t a ttem p t to  re c o n c ile  

e q u ity  and law fo r  fe a r  o f  p re ju d ic in g  th e  cases o f  o th e r s . " 155

152 AZO, SUMMA INST. 4 .1 7 .2 : " item  in  pronunciando p o tiu s  debet s e rv a re
aeq u ita tem , quam iu s  scrip tam . Quod e s t  in te llig en d u m  de a e q u ita te  
s c r ip t a ,  non de ea quam q u is  ex corde sua in v e n ia t . . . BROCARDICA, RUB. 
lx x v i:" Certum e s t ,  aequ itatem  s t r i c t o  i u r i  e sse  praeferendam  . . . 
Aequitatem  d ic o , le g e , non cuiusquam ingen io  excogitatam  . . . "  Quoted 
in  I I  CARLYLE, su p ra , a t  18, F oo tno tes 2 and 3.

153E .g . , W. C a h i l l ,  Development by th e  Medieval C anonists  o f th e  Concept 
o f E o u itv . 7 CATH. LAW. 112, 115 (1961).

151,VACARIUS, LIBER PAUPERUM (De Z u lu e ta , ed. 1929).

1552d. a t  16.
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The argument could  be made th a t  th e re  i s  no need to  read  th e se  two 

g lo sse s  as being  in c o n s is te n t .  B ulgarus, i t  q u i te  c o r r e c t ly  might be 

s a id ,  would have been p e r f e c t ly  happy to  g ra n t th a t  a e o u ita s  ru d is  was 

su p e r io r  to  law. The q u es tio n  fo r  him was w hether th e  emperor a lone 

could apply  rude e q u ity  to  th e  law o r w hether judges a lso  had th a t  

power. S ince V acarius c l e a r ly  s a id  th a t  judges were n o t to  t r y  to  

re c o n c ile  e q u ity  and th e  law, th e  case  can be made th a t  he s a id  no th ing  

in c o n s is te n t  w ith  th e  p o s i t io n  o f  B ulgarus.

A p la u s ib le  case  might a lso  be made, however, th a t  in  th e  two 

g lo sse s  V acarius was ta k in g  a c o n s is te n t  Gosian p o s i t io n  - one which 

accorded judges th e  r ig h t  to  in te r p r e t  le g a l te x ts  on th e  b a s is  o f  rude 

eq u ity . V acarius d id  n o t sim ply s t a t e  th e  a b s t r a c t  p ro p o s itio n , w ith  

which no m edieval c i v i l i a n  would have d isa g re e d , th a t  rude e q u ity  

( n a tu r a l  law) was s u p e r io r  to  w r it te n  human law; he added th e  c la u se  

"where i t  i s  c le a r " .  T h is , i t  might be argued, i s  a c r i t i c a l  a d d itio n  

because i t  would be p o in t le s s ,  and even m islead in g , were i t  no t 

contem plated  t h a t  someone would a c tu a l ly ,  when rude e q u ity  was " c le a r ,"  

a ttem p t to  s u b je c t  th e  w r i t te n  law to  i t .  E qu ity  could  never be c le a r  

in  th e  a b s tr a c t ;  i t  could  on ly  be c le a r  in  a co n cre te  case. This 

read in g  i s  a b e t te d  by th e  f a c t  th a t  V acarius d id  no t say  th a t  rude 

e q u ity  was s u p e r io r  to  law, he s a id  th a t  i t  was to  be p re fe r re d  to  law. 

"P re fe ren ce"  su g g e s ts  a c t io n  in  a p a r t i c u la r  case  r a th e r  th an  an 

a b s t r a c t  judgment about th e  m e rits  o f  eq u ity .

The second g lo s s  p re se n ts  more d i f f i c u l t y  fo r  an attem pted  Gosian 

in te r p r e ta t io n ,  b u t i t  may n o t a l to g e th e r  r e s i s t  one. A Gosian 

in te r p r e ta t io n  o f  th e  g lo ss  would see  i t  n o t as an a ttem p t to  b a r  judges
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from r e s o r t in g  to  eq u ity  in  t h e i r  in t e r p r e ta t io n  th e  law b u t as a 

sta tem en t o f  th e  maxim non exem olis. 156 which proclaim ed th a t  ju d ic ia l  

d ec is io n s  were to  be based on th e  law and no t on p reced en ts . The th eo ry  

th a t  developed from th i s  maxim was th a t  th e  in te r p r e ta t io n  o f  a judge in  

a case e s ta b l is h e d  th e  ru le  fo r  th a t  c a se , bu t fo r  th a t  case  on ly , and 

in  fu tu re  cases  th e  judge would again  need to  r e f e r  d i r e c t ly  to  th e  law 

to  f in d  th e  r u le  fo r  th e  case; he could  n o t r e ly  on e a r l i e r  

in te r p r e ta t io n s .  This in te r p r e ta t io n  o f  th e  second g lo ss  becomes more 

convincing  when th e  whole g lo ss  i s  exam ined.157 V acarius begins by 

say ing  th a t  th e  Emperor i s  th e  so le  au th o r and in t e r p r e te r  o f  th e  laws. 

The law comes from h is  w i l l ,  b u t o th e rs  (e .g .  judges) may have to  lay  

down th e  law by n e c e s s ity . When a judge in te r p r e ts  th e  law h is  

in t e r p r e ta t io n  b inds only  th e  l i t i g a n t s  b e fo re  him, and th en  only to  th e  

e x te n t th a t  th e y  have no le g a l  remedy a g a in s t him. So when V acarius 

goes on to  say  th a t  th e  in t e r p r e ta t io n  o f th e  judge should  n o t a ttem pt 

to  remove any d isc rep an cy  between eq u ity  and law, h is  p o in t i s  no t th a t  

th e  judge may n o t ta k e  rough e q u ity  in to  account in  d ec id in g  cases but 

t h a t  ju d i c ia l  in te r p r e ta t io n s  b ind  no one bu t th e  p re s e n t l i t i g a n t s .

15SC .7 .45 .13 . "Non exem plis sed  leg ib u s  iudicandum e s t .  "

157Quoted in  P. VINOGRADOFF, s u p ra . Appendix V a t  149.
" l .  C ondito r autem e t  in te rp re s  legum so lu s  e s t  im perator. 
O bseruare (1 ) autem leges  debent tam c e t e r i  quam im perato r.
Sed ip se  ex p ro p r ia  u o lu n ta te ,  c e t e r i  ex n e c e s s i ta te .  Item , 
iu d ic is  i n t e r p r e ta t io  n u l la  i n t e l l i g i t u r ,  preterquam  s i  n u llo  
ab h is  i n t e r  quos iu d ic a t  i u r i s  remedio in f i rm e tu r ,  quo casu 
in t e r  eos tantum  te n e t .  2. G anerale (2) e t  n a tu re  congruum 
e s t  u t  eo modo s o lu a tu r  qu id  quo constructum  e s t .  Im p era to ris  
autem c o n s titu tio n em  in u i to  populo , immo etiam  reclam ante  
interdum , f i e r i  c o n t in g i t  e t  u a le t .  Ergo e t  d u ra t u t  nec per 
consuetudinem  ab ro g a ri p o s s i t ,  n i s i  p r iu s  imperium e t  
p o testa tem  a p r in c ip e  amotam populus r e c i p i a t . "
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V acarius supplem ents t h i s  p o in t in  ano ther g l o s s : 158 "Sed iu d ic is  

i n t e r p r e t a t i o  un ius de qua cognoscit tantum  cau se , im p era to ris  uero  e t  

co n su e tu d in is  i n t e r p r e ta t io  p e rp e tu a  e s t . . . "

On b a lan ce , th e  second s e t  o f read ings o f  th e  V acarian g lo sse s  on 

e q u ity  seem more p e rsu a s iv e  to  me th an  th e  f i r s t .  I  have tak en  th e  

tro u b le  to  suggest a l t e r n a t iv e  read ings in  o rd e r to  make c le a r  some o f 

th e  d i f f i c u l t i e s  a modem sch o la r  who seeks an a c c u ra te  understand ing  o f 

th e  ju r isp ru d e n c e  o f  th e  medieval c iv i l i a n s .  One o f  th e  most tro u b lin g  

a sp e c ts  o f  modern sc h o la rsh ip  on m edieval ju r isp ru d e n c e  i s  th e  

w idespread  w ill in g n e ss  o f i t s  p r a c t i t io n e r s  to  pronounce unequ ivocally  

" th e ” view o f some j u r i s t  o r schoo l when in  f a c t  th e  e v id e n tia l  b a s is  

fo r  th e  pronouncement i s  scan ty  and ambiguous.

S ev era l commentators 153 have s in g le d  ou t as V a c a riu s 's  most 

o r ig in a l  c o n tr ib u tio n  to  ju risp ru d en c e  and p o l i t i c a l  theo ry  h is  two 

b r i e f  g lo sse s  on th e  word "alone" (s o l i s ) in  C. 1 .1 4 .1  (which s a id  th a t  

i t  was fo r  th e  s u p e r io r  alone to  in te r p r e t  between law and e q u ity ) . 160 

C. 1. 14. 1 s ta te d  th e  orthodox g lo s s a to r ia l  p o s i t io n  on who could  

in t e r p r e t  th e  law in  th e  l ig h t  o f a eq u ita s  r u d is : th e  emperor alone.

V acerius read  th i s  t e x t  in  a way th a t  equated  in te r p r e ta t io n  by custom 

w ith  in t e r p r e ta t io n  by th e  emperor. 161 The f a c t  t h a t  th e  only  im portan t

15"LIBER PAUPERUM, s u p ra , a t  13.

159See F. DE ZULUETA, su p ra  a t  lx x iv -lx x v ; P. STEIN, supra a t  129.

16“" I n te r  aequ ita tem  iusque in te rp o s ita m  in te rp re ta tio n e m  nob is  s o l i s  e t  
o p e r te t  l i c e t  in s p ic e r e ."

161LIBER PAUPERUM, BK. I ,  TIT. 8: " ( i i )  S o l is ,  id  e s t ,  non a l i a  persona
p ro p te r  consuetudinem. ( i i i ) . . .  ' s o l i s '  s q . : e t  non a l i e  p ersonae , nam
e t  consuetudo optim a e s t  eguum in t e r p r e s . "
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c i v i l i a n  who spen t h is  s c h o la r ly  c a re e r  in  England made customary

in te r p r e ta t io n  o f  th e  law e q u iv a len t in  a u th o r i ty  to  in te rp r e ta t io n  by

th e  emperor i s  in  i t s e l f  s ig n i f i c a n t ,  given E ngland 's  r e l ia n c e  on

u n w ritte n , custom ary law. I t  i s  n o t th e  suggestion  th a t  custom could

have a p a r t  in  in te r p r e t in g  th e  law th a t  makes t h i s  an im portan t g lo ss;

a l l  m edieval c iv i l i a n s  knew and accep ted  th e  passage from th e  Roman

j u r i s t  Paul in  D igest 1 .3 .37  which s a id  th a t  "custom i s  th e  b e s t

in t e r p r e te r  o f s t a t u t e s . " I t  i s  th e  im p lic a tio n  th a t  customary

in te r p r e ta t io n  i s  on th e  same le g a l fo o tin g  as im p eria l in te r p r e ta t io n

th a t  g ives th e  two V acarius g lo sse s  t h e i r  in t e r e s t  and s ig n if ic a n c e .

V a c a r iu s 's  g re a te r  younger contem porary, A20 , gave a much more

orthodox read in g  o f th e  p la ce  o f custom in  in te rp re ta t io n :  162

Who in te r p r e t s  laws? A ll who can make them; so , a ls o ,  custom 
(consuetudo) in te r p r e t s  th e  la w ...  So, lik e w ise , a te ach e r 
(m ag is te r)  o f  law in te r p r e ts  i t .  But th a t  in te r p r e ta t io n  i s  
n o t b in d in g — So, lik ew ise , a judge ( iudexj in te r p r e ts  a law 
in  a cause; and t h i s ,  w hether th e  doubt be on th e  words o f th e  
law, and how th ey  a re  to  be understood , o r w hether i t  i s  to  be 
on a case  which i s  no t comprehended in  th e  law. Nor i s  th i s  
in c o n s is te n t  w ith  th e  words o f  th e  I n s t i t u t e s ,  th a t  i t  is  
law fu l and p roper fo r  th e  emperor only  to  judge o f th e  
in t e r p r e ta t io n  to  be in te rp o sed  between th e  s t r i c tn e s s  o f th e  
law and th e  w ider ru le s  o f eq u ity ; fo r  i t  i s  h is  so le  
p re ro g a tiv e  to  render an in te r p r e ta t io n  which s h a l l  be gen era l 
and b in d in g , and reckoned a p a r t  o f  th e  w r it te n  law. But 
w h ile  custom ary in te r p r e ta t io n  i s  genera l and b ind ing  
(n e c e s s a r ia l , i t  i s  n o t to  be reckoned a p a r t  o f th e  w r it te n  
law, though anyone may by cho ice  and fo r  h is  p r o f i t  reduce i t  
to  w r it in g  th a t  i t  may be remembered.

Azo argued th a t  in te r p r e ta t io n  by custom d id  n o t have th e  same s ta tu s  as

th e  in te r p r e ta t io n  o f  th e  emperor because even though customary

in te r p r e ta t io n ,  u n lik e  in te r p r e ta t io n  by th e  te a c h e rs  o f  th e  law, was

162SUMMA CODICIS 1 .14.12. The t r a n s l a t io n  i s  th a t  o f Hammond, Note B, 
Appendix, o f F. LIEBER, LEGAL AND POLITICAL HERMENEUTICS (3 rd  ed. 1830).

201

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

b in d in g , i t  was n o t considered  to  be p a r t  o f  th e  w r i t te n  law. Customary 

in te r p r e ta t io n  was n o t a p a r t  o f  th e  w r i t te n  law, moreover, even when i t  

had been reduced to  w ritin g . I t  was on ly  a p a r t  o f  th e  w r i t te n  law i f  

i t  had been prom ulgated as a s t a t u t e  by th e  emperor. By c o n t r a s t ,  th e  

em peror’ s in t e r p r e ta t io n  was f u l ly  law. P o in tin g  ou t th a t  custom ary 

in te r p r e ta t io n  was n o t a p a r t  o f  th e  w r i t te n  law was an o th er way o f 

say ing  th a t  custom ary in te r p r e ta t io n  had lower a u th o r i ty  th an  

in te r p r e ta t io n  by th e  emperor.

INTERPRETATION OF JHE WRITTEN LAW

The g lo s s a to rs  knew th a t  in t e r p r e ta t io n  o f  th e  w r i t te n  law was 

sometimes necessary ; a s e r ie s  o f  D igest te x ts  had s a id  so 

c a t e g o r ic a l ly .1S3 The G lossa O rd in a ria  o f  A ccursius commented th a t  th e  

incom pleteness o f  th e  w r it te n  law was th e  r e s u l t  o f  th e  p o v erty  o f  human 

in v e n tio n , th e  m u ta b il i ty  o f human a f f a i r s ,  o r  th e  m u l t ip l ic i ty  o f  ways 

o f w rongdoing .164

1S3D. 1. 3. 10-13. "N e ith e r s ta tu te s  nor sen a tu s  co n su lta  can be w r i t te n  
in  such a way th a t  a l l  cases which a t  any tim e occurs a re  covered; i t  i s  
however s u f f i c i e n t  t h a t  th e  th in g s  which happen v ery  o f te n  a re  embraced. 
And, th e re fo re ,  as to  m atters  in  which d ec is io n s  o f  f i r s t  im pression  
have been made, more exac t p ro v is io n  must be made e i th e r  by 
in t e r p r e ta t io n  o r  by a  l e g i s la t iv e  a c t o f  our most e x c e lle n t emperor.
I t  i s  n o t p o s s ib le  fo r  every p o in t to  be s p e c i f i c a l ly  d e a l t  w ith  e i th e r  
in  s t a t u te s  o r  in  sen a tu s  co n su lta  bu t whenever in  any case  t h e i r  sense 
i s  c l e a r ,  th e  p re s id e n t  o f  th e  t r ib u n a l  ought to  proceed by a n a lo g ic a l 
reason ing  and d e c la re  th e  law acco rd ing ly . F or, as Pedius sa y s , 
whenever some p a r t i c u la r  th in g  o r an o th er has been brought w ith in  
s t a tu te  law, th e re  i s  good ground fo r  o th e r  th in g s  which f u r th e r  th e  
same in t e r e s t  to  be added in  supp lem en tation , w hether t h i s  be done by 
in t e r p r e ta t io n  o r  a f o r t i o r i  by ju d i c ia l  d e c is io n . "

16<*GL0SS AD D. 1. 3. 10. S c r ib i n o ssu n t. p ro p te r  humani ig e n i i  
e x ig u ita te m .. .  v e l p ro p te r  nimiam negotiorum  m u ta b il i ta te m .. .  v e l  p ro p te r  
hommum f id e l i ta te m  incogn itam .. .  v e l p ro p te r  d e lic to ru m  
m u l t ip l ic i ta te m .. .
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The need fo r  in t e r p r e ta t io n  was n o t always e a s i ly  accepted in  th e  

M iddle Ages, any more th an  i t  had been by th e  Emperor J u s t in ia n ,  who had 

a ttem pted  to  ban any in te r p r e ta t io n  o f  h is  com pila tion  o f  laws. In  

England, in t e r p r e ta t io n  was c l a s s i f i e d  w ith  covin  and frau d  in  one 

s t a t u t e . 165 In  I t a l y  in  th e  same p e r io d  a ttem p ts  were made by express 

s ta tu to r y  p ro v is io n  to  p ro h ib i t  i n t e r p r e t a t i o n .166

The g lo s s a to rs  accep ted  th e  need fo r  in t e r p r e ta t io n  b u t, g en e ra lly  

sp eak ing , gave p r i o r i t y  in  in t e r p r e ta t io n  to  th e  lawmaker—to  what we 

would c a l l  " a u th e n tic "  in te r p r e ta t io n .  I n te r p r e ta t io n  by judge or 

j u r i s t  could only  be j u s t i f i e d  by a d e le g a tio n  o f  a u th o r i ty  from th e  

em pero r.167 In  h is  Summa C o d ic is . Azo moved from a d isc u ss io n  o f th e  

emperor and th e  law to  th e  s u b je c t  o f  in te r p r e ta t io n  in  g enera l. The 

em peror, he s a id ,  d e a l t  w ith  th e  s e t t l e d  law in  fo u r modes: by

in te r p r e t in g ,  by c o r re c t in g ,  by r e s t r i c t i n g ,  and by e n la rg in g  i t .  168 He 

added, "And th e  word ' in te r p r e t in g ' i s  a g en e ra l one covering  a l l  th o se  

above m entioned, fo r  he who c o r re c ts  i s  s a id  to  i n t e r p r e t . " 163 He gave 

examples o f th e  u se  o f  th e  term  in t e r p r e ta t io n ,  n o t on ly  in  regard  to  

th e  s e t t l e d  law b u t a lso  re g a rd in g  w i l l s ,  c o n tra c ts ,  and o th e r  p r iv a te

165 10 Edw. I l l ,  s t a t .  3. "And every man.. . s h a l l  keep and observe th e  
a fo re s a id  o rd inances and s t a t u t e s . . .w ith o u t a d d itio n , o r  frau d , by 
c o v in , ev as io n , and o r  c o n triv an ce  ou p a r in t e r p r e ta t io n  des p a ro le s ."  
Quoted in  S. Thorne, S t a t u t i  in  th e  P o s tg lo ssa tp T g . 2 SPECULUM 452, 454 
(1936).

166Thorne, su p ra .

ls 7 See Hammond, A u then tic  I n t e r p r e ta t i o n . Note E, 254 in  F. LIEBER, 
LEGAL AND POLITICAL HERMENEUTICS (3 rd  ed. 1880).

1G8Hammond, Qs th e  D iv is io n s  o f  I n te r p r e ta t io n  by V arious A uthors. Note 
B, 233, 235 in  LIEBER, su p ra .

169SUMMA CODICIS 1. 1
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in s tru m e n ts .170 A fte r  n o tin g  th a t  th e  em peror, custom s, judges, and

j u r i s t s  may a l l  i n t e r p r e t  law s, he a ttem pted  to  e s ta b l i s h  th e  p roper

p lace  fo r  in t e r p r e ta t io n  by th e se  re s p e c tiv e  in s tru m e n ta l i t ie s :  171

"And i t  i s  w e ll to  co n sid er when re c o u rse  may be had to  any o f 
th e  aforem entioned  methods. The doubt sometimes a r r iv e s  upon 
some new s t a t e  o f  f a c t s , and sometimes upon a law. In  th e  
form er c a se , th e  emperor must be c o n su lte d , p rov ided  he i s  a t  
hand and a c c e s s ib le . But i f  no t a c c e s s ib le ,  we must proceed 
by analogy. (De s im ilib u s  ad s im i l ia . ) I f ,  however, th e  
doubt be on th e  law, and th e re  has been a c e r ta in  
u n d ers tan d in g  o f  i t  by custom, th a t  u n d ers tan d in g  must be 
adhered to . But i f  th e  sense o f  th e  law has n o t been made 
c le a r  by custom , th en  in  th i s  case  a lso  reco u rse  must be had 
to  th e  em peror, i f  a c c e ss ib le ; o th e rw ise  th e  more favorab le  
in te r p r e ta t io n  i s  to  be taken. No in te r p r e ta t io n  i s  to  be 
made a g a in s t th e  p a r ty  in  whose favor any law has been made; 
bu t i f  any doubt a r i s e  which be th e  more fav o rab le  
in t e r p r e ta t io n ,  we must adhere to  th e  sense  o f  th e  words. I t  
might seem th a t  t h i s  sense should ta k e  precedence o f  the  o th e r  
c o n s id e ra tio n s , b u t t h i s  i s  no t so , as has been shown. And 
th e  l a s t  r e s o r t  i s  an a lo g y ."

Azo su g g es ts  t h a t  in te r p r e ta t io n  may be re q u ire d  in  two c la sse s  o f  

c a se s , when doubt a r i s e s  about a new s t a t e  o f  f a c t s  o r  a  law. The f i r s t  

c la s s  i s  concerned w ith  th e  f a c t ,  m entioned by A r i s to t l e  and in  th e  

D ig es t, t h a t  i t  i s  im possib le  fo r  s ta tu te s  to  ta k e  in to  account every 

p o s s ib le  f a c tu a l  contingency . So, re g a rd in g  th e  s i tu a t io n  in  which a 

p a r t i c u la r  s e t  o f  f a c t s  i s  n o t s p e c i f i c a l ly  covered by th e  s ta tu to ry  

language, Azo fo llow ed  D .1 .3 .12  and d e c la re d  th a t  th e  in te r p r e te r  should  

proceed by a n a lo g ic a l reason ing  — th e  l a s t  r e s o r t .

The g lo s s a to r s  g e n e ra lly  d is tin g u ish e d  between extending th e  words 

o f  a s t a t u t e  by analogy to  cover th e  u n fo reseen  c a se , and r e s t r i c t i n g  an 

overbroad s t a t u t e  to  p erm it excep tions to  th e  g en e ra l ru le . E xtension

170Id. a t  236.

171Id . a t  237.
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by analogy was regarded  as an a c c e p ta b le  ju d ic ia l  fu n c tio n ; carv ing  

excep tions ou t o f th e  s ta tu to r y  r u le  was n o t. R ogerius, fo r  example, in  

h is  Enodationes quaestionum super Codice h e ld  th a t  r e s t r i c t i o n  o f  a 

s t a tu te  was re se rv ed  to  th e  em pero r.172 The gen era l r u le  fo r  th e  

an a lo g ic a l ex ten sio n  o f  a le g a l r u le  was expressed in  a  s e r ie s  o f 

maxims, which were w idely  quoted by th e  c iv i l i a n s .  S evera l o f them 

passed  unchanged in to  th e  E n g lish  common law a t  some p o in t in  th e  Middle 

Ages. The g lo s s a to rs  v a r io u s ly  s a id  t h a t  where th e re  was th e  same 

reason  (r a t i o '; . th e  same e q u ity  ( a e q u ita s  1 . 173 or th e  same u t i l i t y  

fu t i l i t a s ) , th e re  was th e  same law. Azo lim ite d  th e  a n a lo g ic a l 

ex ten sio n  o f  s ta tu te s  to  cases in v o lv in g  "eadem a e a u i ta t i s  r a t i o ." l7u 

A ccursius, in  h is  G lossa O ra in a r ia . th e  g re a t Gloss a t  th e  end o f  th e  

p e rio d  o f th e  g lo s s a to r s ,  which p u lle d  to g e th e r  im portan t g lo sse s  from 

th e  tim e o f I r n e r iu s ,  s ta te d  th e  r u le  in  term s o f th e  r a t i o  le g is :

"Quod u b i e s t  eadem r a t i o ,  e t  idem i u s . " 17S A second v a r ia t io n  o f  t h i s  

maxium, s t i l l  in  common use in  bo th  c i v i l  and common law j u r i s t r i c t i o n s ,  

holds th a t  "u b i eadem le g is  r a t i o ,  eadem le g is  d isp o s ito . " On th e  o th e r  

hand, i t  was h e ld  th a t  " c e ssa n te  r a t io n e  le g is ,  c e s sa t le x  ip s a ."

i 72H. KANTOROWICZ, su o ra . a t  140. R ogerius (d. 1170), a very  im portan t 
th i r d  g e n e ra tio n  g lo s s a to r ,  i s  s a id  to  have been a s tu d e n t o f Bulgarus 
bu t h is  thought had a d i s t r i c t l y  G osian c a s t .  His p o in t about 
r e s t r i c t io n s  was rep ea ted  in  h is  Summa, which was th e  f i r s t  Summa on th e  
Code accord ing  to  t r a d i t io n .

173As we w i l l  se e , th e  concept o f  th e  " e q u ity  o f a s ta tu te "  gained  g re a t 
currency  in  d isc u ss io n s  o f  s ta tu to r y  c o n s tru c tio n  in  th e  E ng lish  common 
law o f th e  s ix te e n th  cen tury .

17“H. Kantorow icz, s u o ra . a t  140.

175R. SIMONDS, PHILOSOPHY AND LEGAL TRADITIONS: REFLECTIONS ON THE
JURISPRUDENCE OF THE GLOSSATORS 7 (1973).
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Although th e  g en e ra l ru le  was th a t  in t e r p r e ta t io n  which extended th e  

scope o f a  s t a t u t e  by analogy should be based on th e  reason  o f th e  

s t a t u t e ,  a  p ro v is io n  o f  th e  D igest cau tioned  th a t  " i t  i s  n o t p o ss ib le  to  

f in d  an u n d erly in g  reason  fo r  ev ery th ing  which was s e t t l e d  by our 

fo re b e a r s .1,176 A ccordingly, th e  G lossa O rd in a ria  on th i s  t e x t  s ta te d :

"A reason should  be such as to  be g en era l and n e c e ssa ry , and wherever 

th e  reason  a p p lie s  so should th e  law .. .  and [sometimes] on th e  o the r hand 

th e  law a p p lie s  and n o t th e  reason— 1,177

As th e  m edieval p e rio d  came to  an end, j u r i s t i c  rec o g n itio n  o f th e  

need fo r  s ta tu to r y  in te r p r e ta t io n  grew. The P o s t-G lo ssa to rs  were 

p r a c t ic a l  j u r i s t s ,  in te re s te d  a t  l e a s t  as much in  th e  everyday 

u se fu ln e ss  o f  law as in  i t s  p e r fe c t  reason . A lthough th e  Corpus ju r i s  

c i v i l i s  had a t ta in e d  re c o g n itio n  as a body o f b in d in g  law in  N orthern 

I t a l y ,  th e  communes had developed an eq u a lly  b in d in g  mass o f  le g i s la t iv e  

r e g u la t io n s .178 These lo c a l s t a t u t i  were f re q u e n tly  in c o n s is te n t w ith  

th e  Corpus J u r i s . and th e  P o st-G lo ssa to rs  were com pelled to  develop an 

e la b o ra te  s e t  o f ru le s  o f s ta tu to ry  in te r p r e ta t io n  and c o n s tru c tio n  in  

o rd e r n o t on ly  to  e s ta b l is h  th e  meaning o f  p a r t i c u la r  s ta tu te s  bu t a lso  

to  e s ta b l i s h  t h e i r  r e la t io n  to  th e  common law.

The P o s t-G lo ssa to rs  began w ith  th e  assum ption th a t  th e  common law 

( th e  Corpus J u r i s 1 was su b s id ia ry  to  th e  lo c a l  s t a t u t e  law: only where 

th e re  was no s ta tu to r y  p ro v is io n  was th e  m a tte r  l e f t  to  th e  ius

17gD. 1. 3. 20.

177SIM0NDS, s u o ra . a t  7.

178Thorne, S t a t u t i  in  th e  P o s t-G lo ssa to rs , s u p ra . a t  5.
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commune173 The norm al c i v i l  law ru le  th a t  p e rm itted  ex ten s io n  o f a  law

by analogy when i t  d id  no t cover th e  case  a t  hand was n o t a p p lied  to  th e

s t a t u t i . When th e  exac t words o f lo c a l s t a tu te  d id  n o t cover th e  case

th e  in t e r p r e te r  was n o t to  proceed dg s im ilib u s  b u t to  look to  th e  ius

commune fo r  a s o lu tio n . Casus omissus debet r e l in a u i  d is p o s i t io n i  iu r i s

communis. casus om issus h ab e tu r pro omisso. 180 But because many s ta tu te s

m erely a ffirm ed  th e  iu s  commune. th e  gen era l r u le  e v e n tu a lly  developed

" th a t  s t a tu te s  in  d e ro g a tio n  o f  th e  common law a re  to  be l i t e r a l l y  and

s t r i c t l y  c o n s tru e d , th o se  which do no t c o n tra d ic t  common law may be

in te rp r e te d  o th e r  th a n  s t r i c t l y  and ex tu rbed  beyond t h e i r  l i t e r a l  word

c o n te n t .1,181 P ro fe s so r  Thorne has shown how th i s  r u le ,  s t r i c t l y  a p p lie d ,

could  le ad  to  h a rsh  r e s u l t s : 182

[A] s t a t u t e  f ix e d  th e  punishment fo r  a d u lte ry  a t  200 1, bu t 
f ix e d  no punishm ent fo r  fo rn ic a tio n ; a t  common law th e  
punishm ent fo r  a d u lte ry  was d ea th , fo r  f o rn ic a t io n  th e  
c o n f is c a tio n  o f  h a l f  th e  o f fe n d e r 's  goods. In  o th e r  w ords, a t  
common law fo rn ic a t io n  was considered  th e  le s s  s e r io u s  crime 
and th e re fo re  su b je c t to  th e  le s s  d r a s t i c  p e n a l ty ,  y e t  th i s  
m ilder punishm ent i t s e l f  was s t i l l  more sev ere  th a n  th e  
s t a t u t e 's  punishm ent fo r  a d u lte ry , th e  g rav e r o ffe n se . Should 
th i s  s t a t u t e ,  c le a r ly  c o n tra d ic to ry  to  th e  common law, be 
in te r p r e te d  l i t e r a l l y ,  and th e  unprovided case  l e f t  to  th e  
d is p o s i t io n  o f  th e  common law, th e  le s s e r  crim e would le ad  to  
an ab su rd ly  la rg e  p en a lty .

Troublesome anom oiies such as th i s  led  to  a  m o d if ic a tio n  o f  th e  

g en e ra l r u le  t h a t  s t a tu te s  in  d ero g a tio n  o f  th e  iu s  commune were to  be 

s t r i c t l y  co n stru ed  and n o t extended beyond th e  l i t e r a l  meaning o f  t h e i r

179ld .  a t  6.

180B aldus, D .1 .1 . Quoted in  Thorne, su p ra , a t  6. 

181Thorne, s u p ra , a t  7.

182Id.
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words: such s t a t u te s  might be extended i f  t h e i r  l i t e r a l  meaning led  to

a b su rd ity . 183 Like many modem j u r i s t s  who p reach  th e  d o c tr in e  o f  s t r i c t  

in t e r p r e ta t io n  b u t somehow manage to  reach  th e  r e s u l t s  th ey  d e s i r e ,  th e  

P o s t-G lo ssa to rs  d id  n o t adm it th a t  th ey  were ca rv in g  ou t an excep tio n  to  

t h e i r  g en e ra l ru le .  They d is tin g u ish e d  between th e  p e rm iss ib le  

in t e r p r e ta t io  d e c la r a t iv a . which supposedly m erely d ec la red  what th e  

s t a t u t e  meant s o le ly  from an a n a ly t ic a l  exam ination o f  i t s  words, and 

th e  im perm issib le  in t e r p r e t a t i o  e x te n s iv a . which extended th e  words o f  a 

s t a t u t e  by a n a l o g y . D e s p i t e  th e  f a c t  th a t  th e  P o s t-G lo ssa to rs  

g e n e ra lly  agreed th a t  th e  purpose o f a s t a t u t e  could be used by th e  

in t e r p r e te r  on ly  i f  i t  were w r it te n  in to  th e  s t a t u t e ,  even in t e r p r e ta t io  

d e c la r a t iv a  had to  look beyond the  s t a t u t e 's  words to  i t s  purpose i f  i t  

was to  have any hope o f  avo id ing  absurd  in te r p r e ta t io n s .

The P o s t-G lo ssa to rs  r e fe r r e d  to  in te r p r e t io n  which extended a 

s t a t u t e  to  cover an om itted  case as in t e r p r e ta t io  a c t iv a .

I n te r p r e ta t io n  which read  th e  words o f  a s t a t u t e  more narrow ly  than  

t h e i r  apparen t meaning th ey  c a l le d  in t e r p r e ta t io  p a s s iv a . They d id  no t 

d e sc r ib e  th e  l a t t e r  approach as one o f r e s t r i c t i n g  th e  words o f  th e  

s ta tu te ;  in s te a d ,  th e y  saw i t  as a q u es tio n  w hether th e  iu s  commune and 

i t s  p o lic y  would be re a d  in to  lo o se ly  w r i t te n  s ta tu te s .  185 They a l l  

ag reed  th a t  i t  was n ece ssa ry  to  read  common law p o lic y  in to  such 

s ta tu te s .  I n c id e n ta l ly ,  t h i s  was e x a c tly  th e  same fundam ental r u le  o f 

s ta tu to r y  in te r p r e ta t io n  th a t  was to  guide E ng lish  common lawyers fo r

183 I£ . a t  8.

I81* Id .

185 Id . a t  9.
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c e n tu r ie s ,  w ith  th e  d if fe re n c e  th a t  th e  iu s  commune th e  E nglish  had in  

mind was n o t th e  law o f J u s t in ia n . 186

Among th e  g lo s s a to rs  th e  predom inant view had been th a t  th e  

s t a t u te s  were to  be in te rp re te d  s t r i c t l y ,  and th a t  c lo se  a t te n t io n  was 

to  be p a id  to  th e  verba le g is . The p o s t-g lo s s a to rs  re a c te d  to  th i s  

approach to  in te r p r e ta t io n  and s tr e s s e d  th e  im portance o f  th e  r a t i o  

l e g i s . pushing th e  wording and te x t  in to  th e  background. 187 More than  

one p o s t-g lo s s a to r  even took  th e  p o s it io n  th a t  i t  was p e rm iss ib le  fo r  an 

in t e r p r e te r  to  ig n o re  th e  words o f  a law so long as th e  meaning was 

p r e s e rv e d .188

Not a l l  p o s t-g lo s s a to rs  went to  t h i s  extreme. P ro fe sso r W alter 

Ullmann has d e sc rib ed  in  co n s id e ra b le  d e t a i l  th e  th eo ry  o f l e g i s la t io n  

and in te r p r e ta t io n  o f  Lucas de Penna, who sought to  g iv e  both  th e  mens 

le g is  and th e  verba  le g is  t h e i r  due. Lucas, a p o s t-g lo s s a to r  w ith  a 

tu rn  o f  mind more th an  norm ally  p h ilo so p h ic a l fo r  j u r i s t s  o f h is  tim e , 

developed a th e o ry  o f  in te r p r e ta t io n  as s o p h is t ic a te d  as n e a r ly  any th ing  

produced by tw e n tie th -c e n tu ry  j u r i s t s .  Though h is  th e o ry  was n o t f re e  

from problem s, he dem onstrated  a depth  o f  understand ing  about ju d i c i a l  

in t e r p r e ta t io n  th a t  proponents o f both  s t r i c t  c o n s tru c tio n  and ju d i c ia l  

ac tiv ism  on th e  U nited S ta te s  Supreme Court m ight envy.

186 See, e . g . ,  SIR EDWARD COKE, 1 INSTIT. Sect. 464: " . . . t h e  s u r e s t
c o n s tru c tio n  o f  a s t a t u t e ,  i s  by th e  ru le  and reason  o f  th e  common law.

187ULLMANN, THE MEDIEVAL IDEA OF LAW, su o ra . a t  119.

i88Id . a t  119, 120.
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Lucas was c a re fu l to  d is t in g u is h  between le g is la t io n  and judging. 

L e g is la tio n  had to  do w ith  c re a t in g  a b s t r a c t  ru le s  o f law; judgment 

invo lved  app ly ing  ru le s  th a t  a lre a d y  e x is te d  to  concre te  fa c tu a l 

s i tu a t io n s .  189 Judges should no t usu rp  th e  r o le  o f  th e  le g is la to r s  and 

make law them selves. Like a l l  p roponents o f  th e  ius s tr ic tu m . Lucas 

h e ld  th a t  i t  was th e  job  o f th e  i n t e r p r e te r  to  d isco v er and apply th e  

w i l l  o f  th e  l e g i s l a t o r , 130 bu t he d id  n o t co n fin e  judges and o th e r 

in t e r p r e te r s  to  a simple-minded l i t e r a l i s m .  He agreed w ith  h is  

contem poraries th a t  f in d in g  ju s t i c e  by le g a l in te r p r e ta t io n  req u ire d  

"going behind th e  l e t t e r  o f th e  law and p roceed ing  to  i t s  fundamental 

purpose and i t s  p r in c i p le s . " 131 He took  account o f  a number o f  reasons 

why a r ig id ,  l i t e r a l  in t e r p r e ta t io n  would n o t work or do ju s t ic e .  In  

th e  f i r s t  p la c e , no law meets a l l  s i t u a t i o n s . 132 This i s  th e  problem 

w ith  s ta tu to r y  c la s s i f i c a t io n s  t h a t  th o u g h tfu l j u r i s t s  have recognized  

a t  l e a s t  s in c e  th e  tim e o f A r is to t le :  however f a i t h f u l ly  th e

in te r p r e te r  seeks to  c a rry  ou t th e  in te n t io n  o f  th e  l e g i s l a to r ,  cases 

w i l l  a r i s e  in  which i t  i s  u n c le a r  from th e  way th e  s ta tu te  i s  w r it te n  

w hether th e  l e g i s l a t o r  in tended  th e  s t a t u t e  to  d ea l w ith  th e  s i tu a t io n .  

This may be because th e  language o f  th e  law, read  l i t e r a l l y ,  does no t 

in c lu d e  th e  case a t  is s u e  even though th e re  may be reason to  th in k  th a t

G O T  ? Z C  2J1C ——CB ' jU5"C SUC-i* c* UH GwZ13r ricnici3

i t  may be th a t  a l i t e r a l  read in g  would in c lu d e  a case th a t  th e re  i s

189Id . a t 105.

130Id . a t 112.

13 'I d . a t 107.

132Id . a t 107.
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reason to  b e lie v e  th e  l e g i s l a t o r  d id  n o t w ish to  inc lude. One reason  

such problems in  in t e r p r e ta t io n  a r i s e  i s  t h a t  th e  l e g i s la to r  may no t 

have thought about th e  f a c tu a l  s i tu a t io n  w ith  which th e  in te r p r e te r  now 

has to  d ea l. 133 A lte rn a tiv e ly ,  a  l e g i s l a t o r  might have chosen to  

e s ta b l is h  a le g a l r u le  by g iv in g  examples o f  th e  k inds o f s i tu a t io n s  th e  

ru le  was in tended  to  cover. 13fc T his could  leave th e  in t e r p r e te r  w ith  th e  

problem o f d ec id in g  w hether th e  f a c tu a l  s i tu a t io n  he faced  was o f  th e  

type th e  l e g i s l a t o r  had in ten d ed  to  cover.

A d i f f e r e n t  s e t  o f  problem s w ith  l i t e r a l  in te r p r e ta t io n  stemmed 

from th e  n a tu re  o f  words and language. Words, accord ing  to  Lucas, were 

only symbols o f  th o u g h ts ;135 th e  i n t e r p r e t e r 's  job  was to  g e t a t  th e  

id ea  behind th e  word. Words a re  im portan t fo r  th e  in te r p r e te r  because 

w ithou t them n o th in g  can be known o f th e  l e g i s l a t o r 's  i n t e n t i o n ,136 b u t 

they  a re  no t th e  i n t e r p r e t e r 's  q u a rry  — th e  id ea  and in te n tio n  behind 

them are . The problem is  th a t  words and language, however n ece ssa ry  to  

th e  in t e r p r e te r ,  a re  tre a c h e ro u s . The l e g i s l a t o r ,  lack in g  a p e r fe c t  

f a c i l i t y  w ith  language, may have used  in a r t f u l  expressions which d id  n o t 

ex a c tly  convey h is  in te n tio n s .  137 Even i f  th e  l e g is la to r  had chosen 

p re c is e  and a c c u ra te  w ords, th e  meaning o f  th o se  words may have changed 

s in ce  th e  law was made. 138 These d i f f i c u l t i e s  a re  m agnified by th e  f a c t

193X£. a t  118. Lucas took  th e  p o s i t io n  th a t  th e  judge could  n o t re fu s e  
to  decide  a case  because th e  law was s i l e n t  on th e  m atter.

13 “Id .

i3SId . a t  113.

136See id .

137See id . a t  114.

138See id .
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t h a t  l e g i s l a to r s  from tim e to  tim e must use language th a t  i s  in d i r e c t  

and s u b tle  " in  o rd e r  to  cover a wide range o f  c o n d i t io n s ." 199

We have h e re  th e  makings o f  a  m ajor problem fo r  L u cas 's  th eo ry  o f 

ju d i c ia l  in te r p r e ta t io n .  On th e  one hand, Lucas was concerned to  

e s ta b l is h  th a t  only  th e  l e g i s l a t o r  has th e  powers to  make new law; th e  

ju d i c ia l  in t e r p r e te r  must ta k e  th e  law as he f in d s  i t  and lacks 

d is c r e t io n  to  c o r re c t  o r amend i t . 200 On th e  o th e r  hand, th e  lo g ic  o f 

L u cas 's  d e s c r ip t io n  o f th e  n a tu re  and problem s o f  in te r p r e ta t io n  

suggests  th a t  judges unavoidably  must engage in  som ething very  much l ik e  

la w -c rea tio n . L u cas 's  s o lu tio n  i s  to  f a l l  back on th e  s tan d ard  

p o s t - g lo s s a to r i a l  theme o f th e  r a t i o  l e g i s . He assumed th a t  every  law 

has ly in g  beneath  i t  b a s ic  rea so n s , id e a s ,  and in te n tio n s .  The job  o f  

th e  ju d i c ia l  in t e r p r e te r  i s  to  uncover and apply  them to  th e  case b e fo re  

him. The t r i c k  i s  fo r  th e  in t e r p r e te r  to  f in d  th e  mens le g is  and n o t to  

in v en t i t .

As I  u n ders tand  Lucas, he proposed  s e v e ra l means which, used in  

c o n c e r t, m ight accom plish t h i s  end. F i r s t ,  an in te r p r e ta t io n  which 

r e f l e c t s  th e  mind and in te n t io n  o f  th e  l e g i s l a t o r  and no t o f  th e  

in t e r p r e te r  must n e c e s s a r i ly  be c o n s tru c te d  ou t o f  th e  words used by th e  

le g i s la to r ;  t h i s  i s  perhaps th e  most im portan t check on in te r p r e t iv e  

in v en tio n . But som ething more i s  needed because , as Lucas i s  a t  pa in s  

to  show, words a re  n o t s e l f - in t e r p r e t i n g  and a t  tim es can be m islead ing . 

Lucas b e lie v e d  n o t m erely th a t  in d iv id u a l laws had id e a s , rea so n s , and

199Id . a t  116.

2D0Id . a t  118.
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in te n tio n s  behind  them; th e  e n t i r e  body o f  law was a  t i s s u e  o f reaso n , 

and i t  was th e  job  o f  th e  in te r p r e te r  to  make ev id en t th e  " sh in in g  

harmony" ( consonan tia  lu c u le n ta l o f  th e  le g a l sy s tem .201 As I  understand  

Lucas, h is  id e a  was th a t  th e  in t e r p r e te r  could u se  th e  reason  th a t  ran  

th rough  th e  e n t i r e  body o f  law to  check th e  meaning o f  p a r t i c u la r  

passages. I f  a p a r t i c u la r  in te r p r e ta t io n  was ou t o f  harmony w ith  th e  

reaso n  o f  th e  law as a whole, i t  could be presumed in a c c u ra te .

There i s  undoubtedly  some m e rit in  t h i s  so lu tio n . I t  may be seen  

as an e la b o ra tio n  o f  th e  canon o f  in te r p r e ta t io n ,  which goes back a t  

l e a s t  to  th e  a n c ie n t Roman r h e to r ic ia n s ,  th a t  p a r t i c u la r  passages should  

be read  in  th e  l i g h t  o f  th e  work as a  whole. But th e  s o lu tio n  a lso  

r a i s e s  as many q u es tio n s  as i t  answers. I f  i t  i s  d i f f i c u l t  to  d isco v er 

th e  id e a  o r  reason  behind  th e  words o f a  s in g le  p a ssag e , how is  one to  

d e sc r ib e  th e  ta s k  o f  knowing th e  reason  behind an e n t i r e  le g a l system? 

The id e a  th a t  such an encompassing reason  e x is ts  i s  c o u n te r in tu i t iv e  fo r  

anyone who knows any th ing  about th e  way le g a l system s develop. Lucas 

h im se lf n o tic e d  th a t  p e r p le x i t i e s  in  th e  law n a tu r a l ly  r e s u l te d  from th e  

f a c t  th a t  th e  body o f  law a t  any tim e c o n s is te d  o f  p a r t i c u la r  enactm ents 

made a t  d i f f e r e n t  tim es and p la ces  by d i f f e r e n t  l e g i s l a t o r s . 202 What 

reaso n  i s  th e re  to  suppose th a t  a l l  th o se  b i t s  o f  l e g i s l a t io n ,  made fo r  

d i f f e r in g  purposes and to  so lve  d i f f e r e n t  problem s, could  a l l  mesh 

to g e th e r  in  a sh in in g  harmony a c c e s s ib le  to  th e  human mind? Lucas' 

in s is te n c e  th a t  in te r p r e te r s  should  be s c i e n t i f i c a l l y  t r a i n e d ,203

201Id . a t 115.

202id . a t 115.

203Id . a t 107.
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knowledgeable about th e  recogn ized  p r in c ip le s  o f  i n t e r p r e ta t io n ,2 and 

" f u l ly  v ersed  in  contem porary d o c t r in e ," 205 suggests th a t  he had a 

s tro n g  sense o f  th e  d i f f i c u l t  n a tu re  o f what he was proposing  th a t  

in te r p r e te r s  do. S t i l l ,  I am n o t a t  a l l  su re  th a t  he f u l ly  grasped  th e  

n a tu re  o f  th e  k ind  o f  in t e r p r e ta t io n  he was proposing.

This i s  p a r t i c u la r ly  t r u e  i f  U llm ann's read ing  i s  c o r r e c t ,  (and I 

th in k  i t  i s )  and th a t  Lucas was r e a l ly  proposing th a t  in te r p r e te r s  

should impose a harmony on th e  law .206 This ta sk  undoubtedly would be 

more f e a s ib le  th an  f in d in g  a harmony in  th e  e n t i r e  e x is t in g  body of law, 

bu t i t  r a is e s  th e  q u e s tio n  w hether such an in t e r p r e te r  i s  n o t r e a l ly  

engaging in  law making. I f  a system  of in te r p r e ta t io n  i s  to  succeed in  

harm onizing an e n t i r e  body o f law, i t  n e c e s s a r i ly  w i l l  re q u ire  bending 

and warping many in d iv id u a l enactm ents beyond th e i r  m akers' re c o g n itio n . 

In  o th e r  w ords, amendment and c o rre c tio n  w il l  have to  be done under th e  

name o f harm onization .

This flaw  in  Lucas' th e o ry  o f  law and in te r p r e ta t io n  a p p lie s  to  a l l  

medieval c iv i l i a n s .  In  f a c t ,  I  th in k  th a t  i t  re v e a ls  th e  g r e a te s t  

b lin d -sp o t in  a l i  o f  m edieval c iv i l i a n  ju risp ru d en ce . The c iv i l i a n s  

began w ith  th e  assum ption th a t  th e  e n t i r e  body o f law was c o n s is te n t ,  

co h eren t, and harmonious. I t  c le a r ly  w a sn 't ,  and th e  only  way i t  could 

be made to  ta k e  on even a  semblance of harmony was to  amend, tw is t ,  o r  

ignore  p a r ts  o f  i t .  At th e  same tim e, th e  c iv i l i a n s  in s is te d  th a t  only 

th e  l e g is la to r s  cou ld  amend o r d e le te  p a r ts  o f th e  law. T h e ir b lin d

20 “Id . a t 112.

205Id . a t 107.

206Id . a t 115.
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sp o t was in  f a i l i n g  to  see  th a t  th e  g re a t  ta s k  th ey  s e t  fo r  

them selves—harm onizing th e  law—could n o t be accom plished w ithou t a t  

th e  same tim e v io la t in g  th e i r  g re a t  p r in c ip le  o f  th e  n a tu re  o f human 

law: th a t  law could  on ly  be made, changed, o r  ab rogated  by th e

le g i s l a t o r ,  and no t by th e  judge o r  in te r p r e te r .
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PART TWO

THE JURISPRUDENCE OF THE COMMON LAWYERS
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INTRODUCTION 

THE COMMON LAW

In  a re c e n t book th e  p h ilo so p h er A la sd a ir  M acIntyre asked h is  

read e rs  to  imagine th a t  a know-nothing p o l i t i c a l  movement had taken  

power and ab o lish ed  th e  te ach in g  o f  sc ie n c e , execu ting  a l l  s c i e n t i s t s  

and d e s tro y in g  a l l ,  o r n e a r ly  a l l ,  s c i e n t i f i c  books and in strum en ts. 

L a te r , people sought to  rev iv e  sc ien ce  b u t a l l  th ey  possessed  were 

fragm ents: p a r ts  o f  th e o r ie s  u n re la te d  to  o th e r  b i t s ,  in strum en ts

whose use had been fo rg o tte n , h a lf -c h a p te rs  from books, s in g le  pages 

from a r t i c l e s .  A ll th e se  fragm ents were reembodied in  a s e t  o f

p ra c t ic e s  under th e  o ld  names o f  chem istry , p h y s ic s , and b io logy . Men

would use exp ress io n s  such as "n eu trin o "  in  ways which would resem ble 

in  some degree th e  ways in  which they  had been used b e fo re  s c i e n t i f i c  

knowledge had been l o s t ,  b u t th e  fragm ents which rem ained o f  th e  

form er concep tual scheme would have i r r e t r i e v a b ly  lo s t  th e  co n tex t 

from which t h e i r  s ig n if ic a n c e  derived .

The sc h o la r  who today  seeks to  r e c o n s t i tu te  m edieval common law 

thought i s  s c a rc e ly  b e t t e r  s i tu a te d  than  M acIn ty re 's  h y p o th e tic a l men 

t ry in g  to  p a tch  to g e th e r  th e  form er system o f s c i e n t i f i c  though t from 

half-rem em bered fragm ents. The problem, though, in  re s p e c t  to  

m edieval common law is  n o t th a t  i t s  l i t e r a t u r e  was d es tro y ed , b u t th a t

w ith  very  few excep tions  i t  never e x is te d . As John Dawson observed 

w ith  s l ig h t  e x ag g e ra tio n , "From 1256, when B racton stopped w r it in g , 

u n t i l  1758 when B lackstone s ta r t e d  h is  le c tu re s  a t  Oxford, th e re  was 

sc a rc e ly  a s in g le  book in  E n g lish  law th a t  could be .described  as
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l i t e r a t u r e . " 1 P lu c k n e tt ,  on ly  a  l i t t l e  le s s  com prehensively, a lso  

w rote o f  th e  l a t e  m edieval p e rio d  th a t ,  "B eside L i t t l e to n  th e re  i s  

no th ing  w hatever th a t  can be c a l le d  a law-book, to  re p re se n t 

p ro fe s s io n a l w r it in g  in  h is  age. The Year Books alone rem a in .. . .  " 2 I t  

i s  th e re fo re  w ith  more than  a l i t t l e  t r e p id a t io n  th a t  I  hazard  th i s  

s tudy  o f  common law ju risp ru d en ce .

In  th e  tw e n tie th  cen tu ry , s tu d en ts  o f  th e  common law attem pting  

to  id e n t i fy  th e  most d i s t in c t iv e  c h a r a c te r i s t i c s  o f th a t  le g a l system 

have tended  to  s t a t e  some v a r ia t io n  o f th e  fo llow ing  formula: in

c o n tra s t  to  c i v i l  law system s, which p u rp o rt to  be coheren t bodies o f 

ru le s  deduced from g en era l p r in c ip le s  and arranged  s y s te m a tic a lly  in  

codes having  f ix e d  and a u th o r i ta t iv e  t e x t s ,  th e  common law i s ,  and has 

been, a s e t  o f  r u le s  in fe r re d  from d e c is io n s  in  p a r t i c u la r  cases. I t  

i s  f re q u e n tly  added th a t  th e  le g a l reason ing  employed in  th e  common 

law is  in d u c tiv e , in  c o n tra s t  to  th e  c i v i l  la w 's  r e l ia n c e  on deductive  

reason ing . F in a l ly ,  i t  may be sa id  th a t  th e  common law i s  judge-made 

law (o r  a t  l e a s t  an a l lu s io n  i s  l ik e ly  to  be made to  th e  c e n tr a l  ro le  

o f judges in  i t s  developm ent).

The d i s t i n c t i v e  c h a ra c te r  o f th e  common law has no t always been 

d esc rib ed  in  such term s. P ro fe sso r J . G.A. Pocock has argued th a t  

th e re  have been p e r io d s , p a r t i c u la r ly  a t  th e  beginning  o f  th e  

sev en teen th  c e n tu ry , bu t g e n e ra lly  in  S tu a r t  England, when n e a r ly

XJ. DAWSON, THE ORACLES OF THE LAW 47 (1968). The prim ary excep tions 
to  th i s  s ta tem en t a re  L i t t l e t o n 's  TENURES, F o r te s c u e 's  DE LAUDIBUS 
LEGUM ANGLIE, S t. German's DOCTOR AND STUDENT, F in c h 's  LAW, and 
D oddridge’s THE LAWYER'S LIGHT.

2T.F.T. PLUCKNETT, EARLY ENGLISH LEGAL LITERATURE 113-114 (1958).
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everyone t r a in e d  in  th e  common law would have emphasized, in s te a d , 

th a t  th e  common law was common custom and th a t  th i s  custom was by 

d e f in i t io n  immemorial ( i . e .  d a tin g  from tim e beyond memory). In  i t s  

s t r i c t e s t  form th i s  v is io n  o f th e  common law h e ld  th a t  th i s  "Common 

Custome o f th e  Realm" co n ta in ed  n o th ing  th a t  had been "made o r  c re a te d  

e i th e r  by C h a rte r , o r  by P arliam en t— b u t being  only  m a tte r o f f a c t ,  

and c o n s is tin g  in  use  and p r a c t ic e ,  i t  can be r e g is te r e d  no-where bu t 

in  th e  memory o f  th e  p e o p le ." 3

I  s h a l l  contend th a t  th e re  a re  elem ents o f t r u th  in  bo th  o f th e se

d e s c r ip t io n s  o f  th e  common law, bu t th a t  n e i th e r  w i l l  e n t i r e ly

w ith s tan d  s c ru tin y  as s ta tem en ts  o f  a c tu a l  h i s to r i c a l  p ra c t ic e .  I t  i s

unquestio n ab ly  t r u e  t h a t  judges have p layed  a c e n t r a l  ro le  in  th e

common la w 's  development. I t  i s  a lso  reasonab ly  a cc u ra te  th a t  common 

law ru le s  have u s u a lly  been in fe r re d  from d ec is io n s  in  p a r t i c u la r  

cases  s in c e  th e  e ig h te e n th  century . However, as I  s h a l l  show, i t  i s  

n o t e n t i r e ly  s a fe  to  make th e  l a t t e r  c laim  about th e  sources o f  th e  

common law b e fo re  approxim ately  th a t  d a te . As to  common law as 

custom , sc h o la rs  a t  l e a s t  s in ce  M a itlan d 's  tim e, w hile  conceding th a t  

th e  common law co n ta in ed  a la rg e  custom ary elem ent, have in s i s te d  th a t  

th e  "common custom o f th e  realm " was th e  custom o r e ru d it io n  o f th e  

c e n t r a l  c o u r ts ,  no t o f  th e  people.

The common law began to  take  shape in  th e  tw e lf th  cen tu ry  as th e  

r e s u l t  o f th e  c e n t r a l i z a t io n  and s p e c ia l iz a t io n  o f th e  i n s t i tu t i o n s  o f 

government—p a r t i c u la r ly  o f  th e  k in g ’s c o u r ts —which occurred  du rin g  

th e  re ig n  o f  Henry I I .  From th e  c o u rt coram rege slow ly developed th e

3SIR J . DAVIES, P re fa c e . IRISH REPORTS 252 (1615).
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K ing 's  Bench, a re g u la r  c o u rt o f  law se p a ra te  from th e  k in g 's  person  

and h is  c o u n c il,  and th e  Exchequer, o u t o f  which in  tu rn  grew th e  

common bench o r  co u rt o f common p le a s .  In  th e  th i r te e n th  cen tu ry  th e  

o u ts ta n d in g  fe a tu re  o f  th e se  ro y a l c o u rts  was th a t  a h earin g  in  them 

was s p e c ia l  o r  ex tra o rd in a ry . In  th e  o rd in a ry  co u rse , ju s t i c e  was 

regarded  as a  m a tte r fo r  lo c a l communities. The c o u rt o f common 

p le a s ,  o rgan ized  to  p rov ide  ro y a l rem edies in  p r iv a te  d is p u te s , had no 

in h e re n t power to  a c t. An aggrieved  p a r ty  could  n o t apply d i r e c t ly  to  

i t  fo r  j u s t i c e ,  b u t had to  o b ta in  a  Chancery w rit.

Even though th i s  need fo r  a w r i t  was an a c c id e n ta l r e s u l t  o f  th e  

e a r l i e s t  b u s in ess  in  common p le a s  being  o u ts id e  th e  o rd in a ry  course o f 

th in g s , th e  system  o f w rit ',  from rem ained th e  alm ost ex c lu siv e  focus 

o f le g a l  le a rn in g  and p ra c t ic e  fo r  c e n tu r ie s  a f t e r  th e  k in g 's  j u s t i c e  

had ceased  to  be ex tra o rd in a ry . O r ig in a l ly ,  w r its  were drawn up on an 

in d iv id u a l b a s is  to  d e sc r ib e  le g a l  claim s th en  commonly accepted . But 

g ra d u a lly  i t  became apparen t th a t  i f  th e  k in g  through h is  Chancery 

could c re a te  new rem edies by g ra n tin g  new w r i t s ,  he would in  e f f e c t  

have th e  power to  make new laws w ith o u t th e  concurrence o f  th e  e s ta te s  

o f th e  realm . In  r e a c t io n ,  i t  became s e t t l e d  d o c tr in e  th a t  no new 

form ula could  be in tro d u ced  excep t by s ta tu te .  T his meant th a t  no one 

could b r in g  h is  cause b e fo re  th e  k in g 's  c o u rts  u n le ss  he could  f i t  i t  

w ith in  th e  scope o f  e x is t in g  form ulas. The r e s u l t  was th a t  p rocedure 

determ ined substance . As M aitland  p u t i t ,  " th e  r e g i s t e r  o f w r its  in  

th e  Chancery becomes th e  t e s t  o f r ig h t s  and th e  measure o f  law .. . .  He 

who knows what cases  can be b rought w ith in  each form ula knows th e  law
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o f E n g l a n d . T o  quote M aitland ag a in , th e  ju r isp ru d e n c e  o f  England 

"took  an exceed ing ly  r ig i d  and permanent shape; i t  became a commentary 

upon fo rm u la s ." 5

The predom inant focus o f  th e  common law con tinued  to  be on 

procedure u n t i l  a t  le a s t  th e  s ix te e n th  cen tu ry . From th e  tim e of 

B racton u n t i l  th a t  o f  L i t t l e to n  and F o rte scu e , E n g lish  le g a l 

l i t e r a t u r e  was alm ost e x c lu s iv e ly  devoted to  h e lp in g  th e  p r a c t i t io n e r  

f in d  h is  way th rough  th e  a r t i f i c i a l  p ro ced u ra l th ic k e t  o f th e  system 

o f w r its .  The modern h i s to r i a n  has concluded th a t  such su b s ta n tiv e  

ru le s  o f  law as developed w ere, in  M aine's p h ra se , slow ly  " s e c re te d  in  

th e  i n t e r s t i c e s  o f  p ro ced u re ." The in s t e r s t i c e s  o f  procedure a re  no t 

prom ising  as a f i e l d  fo r  th e  d isco v ery  o f  co n sc iously -developed  le g a l 

th e o ry , and in  f a c t  th e  Year Books y ie ld  l i t t l e  ju risp ru d en c e . I  d id  

no t m erely assume t h i s ,  however. To o b ta in  a sense  o f  what p ra c t ic in g  

lawyers and judges were concerned w ith  and ta lk in g  about I  read  some 

1600 Year Book c a se s , a b s tr a c t in g  any th ing  th a t  appeared to  be o f 

th e o r e t ic a l  i n t e r e s t .  My method was to  read  a l l  th e  cases re p o rte d  

fo r  y ea rs  s e le c te d  a t  about te n  y ea r in te r v a ls .  In  a d d i tio n , a few 

m edieval common law yers d id  from tim e to  tim e tu rn  t h e i r  a t te n t io n  to  

le g a l th e o ry , and i t  i s  la rg e ly  from them th a t  we w i l l  seek answers 

about th e  le g a l  th e o ry  o f  th e  m edieval common law yers.

*F. W. MAITLAND & F. MONTAGUE, A SKETCH OF ENGLISH LEGAL HISTORY 101 
(1915).

5Id.
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For my s tudy  o f common law ju r i s p r u d e n t ia l  thought in  th e  

s ix te e n th  and sev en teen th  c e n tu r ie s ,  I read  every le g a l  t r e a t i s e  and 

law t r a c t  a v a i la b le  to  me from th a t  p e r io d , and n e a r ly  a l l  th e  

re p o rte d  cases o f  bo th  c e n tu r ie s .
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CHAPTER FIVE

THE JURISPRUDENCE OF THE COMMON LAWYERS 

BEFORE THE FOURTEENTH CENTURY
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THE MEDIEVAL TREATISE WRITERS

Given t h e i r  p reoccupation  w ith  a q u ite -c o n sc io u s ly  c re a te d  system 

o f w r i ts ,  i t  i s  in t e r e s t in g  th a t  E n g lish  lawyers from G la n v ill  to  

B lackstone, when making g en e ra l th e o r e t ic a l  s ta tem en ts  about th e  

n a tu re  o f th e  common law, f re q u e n tly  d e sc rib e d  i t  as "custom ." Some 

h is to r ia n s  have concluded th a t  running  through th e se  re fe re n c e s  to  

custom i s  a  common concep tion  o f law—an e s s e n t i a l ly  m edieval and 

feudal view o f law as som ething th a t  i s  n o t made o r  c re a te d  by th e  

k in g , o r even th e  p eo p le , b u t which grows up and e x is t s  as a p a r t  o f 

n a t io n a l l i f e . 1 In  t h i s  o rg an ic  con cep tio n , law was a  body o f  e x is t in g  

custom which could  only  be "d ec la red "  by k in g s , judges o r  P arliam ent; 

i t  came to  be looked upon as fundam ental in  th e  sense  th a t  

in c o n s is te n t ru le s  were v o id .2 More re c e n t h is to r ia n s  have h e ld  th a t  

sc h o la rs  such as F r i t z  Kern, M cllwain, and C a rly le  m is in te rp re te d  

m edieval and e a r ly  modern s ta tem en ts  about custom in  a r r iv in g  a t  th i s  

view. In  la rg e  measure t h i s  r e in te r p r e ta t io n  i s  based on th e  modern 

h i s to r i a n 's  b e l i e f  th a t  law a c tu a l ly  was c re a te d  th roughou t th e  tim es 

in  q u e s tio n .3

My aim h e re , and in  th e  th re e  fo llow ing  c h a p te rs , i s  to  ta k e  th e  

most thorough look y e t taken  a t  th e  r e l a t io n  o f  th e  common law to  

custom. I  s h a l l  proceed c h ro n o lo g ic a lly , look ing  bo th  a t  what

1S ee. e .g . , 3 R.W. & A. J . CARLYLE, A HISTORY OF MEDIEVAL POLITICAL 
THEORY IN THE WEST 41-45 (1916).

2C.H. M cllwain, THE HIGH COURT OF PARLIAMENT AND ITS SUPREMACY v i i  
(1910).

3S ee . g .g . , C heyette , Custom. Case Law, and M edieval
"C o n s titu tio n a lism " : A R e-Exam ination. 78 POLITICAL SCIENCE QUARTERLY
362-390 (1963); D. HANSON, FROM KINGDOM TO COMMONWEALTH (1970).
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s e le c te d  le ad in g  f ig u re s  o f  th e  common law had to  say  about th e  

su b je c t in  t h e i r  th e o r e t ic a l  w ritin g s  and a t  what law yers and judges 

s a id  in  open c o u rt in  re p o rte d  cases. In  w r it in g  about custom and th e  

common law my la rg e r  purpose i s  to  c o n tr ib u te  to  a  b e t t e r  

u n d ers tan d in g  o f  th e  h is to r y  o f E ng lish  le g a l th eo ry . Because a 

m inim ally s a t i s f a c to r y  trea tm e n t o f th e  p la ce  o f custom in  E ng lish  law 

must ta k e  in to  account n o t on ly  th e  r e la t io n  o f custom to  th e  common 

law, bu t o f  custom to  case law and to  le g i s l a t io n ,  my se c tio n s  on 

p reced en t and s t a t u t e  law a re  e s s e n t ia l  to  my tre a tm e n t o f  custom and 

th e  common law.

The e a r l i e s t  tex tbook  on th e  common law, a t t r ib u t e d  to  Ranulph de 

G la n v il l ,  was w r i t te n  s h o r t ly  a f t e r  1187.* V ir tu a l ly  ev e ry th in g  

G la n v ill  had to  say  o f  a th e o re t ic a l  n a tu re  concern ing  th e  common law 

i s  s e t  ou t in  a few s h o r t  paragraphs in  h is  P rologue. These remarks 

a re  w orth q u o tin g  in  t h e i r  e n t i r e t y : 5

“TRACTATUS DE LEGIBUS ET CONSUETUDINIBUS REGNI ANGLIAE. I have used 
th e  1383 e d i t io n  e d i te d  and t r a n s la te d  by G. D. G. K ail.

5 Id . a t  1-3. Regiam p o te sta tem  non solum arm is c o n tra  r e b e l le s  e t  
gen tes s i b i  regnoque in su rg en te s  o p o r te t  e sse  decoratam , sed  e t  
leg ib u s  ad su b d ito s  e t  populos p a c if ic o s  regendos d e c e t e sse  
o rna tam .. .  Legibus namque re g n i e t  consuetud in ibus de r a t io n e  
in t ro d u c t i s  e t  d iu  o b te n t is  e t ,  quod la u d ib i l iu s  e s t ,  ta liu m  uirorum  
l i c i t  subditorum  non d ed ig n a tu r re g n i c o n s i l io ,  quos morum g r a u i ta te  
in  p e r i t i a  i u r i s  e t  re g n i consuetud in ibus p e r i t is s im o s  suae s a p ie n tia e  
e t  e loquenciae  p ra e ro g a t iv a  a l io s  n o v it p r a e c e l le r e ,  e t  ad causas 
m ediante i u s t i t i a  decedendas e t  l i t e s  d irim endas, nunc s e v e r iu s ,  nunc 
m itiu s  agendo, p ro u t v id e r in t  ex p ed ire , ip s is  r e i  arg u m en tis , com perit 
cum ra t io n e  prom ptissim os. Leges namque A nglicanus l i c i t  non s c r ip ta s  
leges  a p p e l la r i  non v id e a tu r  absurdum, cum hoc ipsum lex  s i t ,  "quod 
p r in c ip i  p la c e t  le g is  hab e t vigorum ," eas s i l i c e t  quas super d u b iis  in  
c o n c i l io  d e f in ie n d is ,  procerum quidem c o n s il io  e t  p r in c ip i s  accedente 
a u c to r i t a t e ,  c o n s ta t  e sse  prom ulgatas. S i enim ob solum s c r ip tu ra e  
defectum  leg es  minime c e n se re n tu r, m aio ris  p rocu ldub io  a u c t o r i t a t i s  
robur ip s i s  le g ib u s  v id e re tu r  accomodare s c r ip tu r a  quam v e l 
d e c e rn e n tis  e q u ita s  a u t r a t i o  s ta tu e n t i s .  Leges autem e t  iu ra  reg n i 
s c r ip to  u n iv e r s a l i t e r  co n c lu a i n o s t r i s  tem poribus omnino quidem
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Not on ly  must ro y a l power be fu rn ish ed  w ith  arms 
a g a in s t re b e ls  and n a tio n s  which r i s e  up a g a in s t th e  k ing  
and th e  realm , b u t i t  i s  a lso  f i t t i n g  th a t  i t  should  be 
adorned w ith  laws fo r  th e  governance o f  s u b je c t and p eace fu l 
p e o p le s .. .  fo r  t r u l y  he does no t sco rn  to  be guided by th e  
laws and customs o f  th e  realm  which had th e i r  o r ig in  in  
reason  and have long p re v a ile d ; and, what i s  more, he i s  
even guided by th o se  o f  h is  su b je c ts  most le a rn ed  in  th e  
laws and customs o f  th e  realm  whom he knows to  ex ce l a l l  
o th e rs  in  s o b r ie ty ,  wisdom and eloquence, and whom he has 
found to  be th e  most prompt and c le a r - s ig h te d  in  d ec id ing  
cases on th e  b a s is  o f  j u s t i c e  and in  s e t t l i n g  d is p u te s , 
a c t in g  now w ith  s e v e r i ty  and now w ith  len ien cy  as seems 
exped ien t to  them. A lthough th e  laws o f England a re  no t 
w r i t te n ,  i t  does n o t seem absurd to  c a l l  them law s—th o se , 
th a t  i s ,  which a re  known to  have been prom ulgated about 
problems s e t t l e d  in  co u n c il on th e  adv ice  o f  th e  magnates 
and w ith  th e  su p p o rtin g  a u th o r i ty  o f th e  p r in c e —fo r  th i s  
a lso  i s  a law, t h a t  "what p le a se s  th e  p r in c e  has th e  fo rce  
o f  law ." For i f ,  m erely fo r  lack  o f w r it in g , th ey  were no t 
deemed to  be law s, th en  s u re ly  w ritin g  would seem to  supply 
w r i t te n  laws a fo rc e  o f  g r e a te r  a u th o r i ty  th an  e i th e r  th e  
ju s t i c e  o f  him who decrees them or th e  reason  o f  him who 
e s ta b l is h e s  them. I t  i s ,  however, u t t e r l y  im possib le  fo r  
th e  laws and le g a l  ru le s  o f  th e  realm to  be w holly  reduced 
to  w r itin g  in  our tim e , bo th  because o f  th e  ignorance o f 
s c r ib e s  and because o f  th e  confused m u l t ip l ic i ty  o f  th o se  
same laws and ru le s .  But th e re  a re  some g en e ra l ru le s  
f re q u e n tly  observed in  c o u rt which i t  does n o t seem to  me 
presumptous to  commit to  w r it in g , bu t r a th e r  very  u s e fu l to  
most peop le  and h ig h ly  n ecessary  to  a id  th e  memory. I  have 
decided  to  pu t in to  w r it in g  a t  le a s t  a sm all p a r t  o f  th e se  
g en e ra l r u le s ,  adop ting  in te n t io n a l ly  a commonplace s ty le  
and words used  in  c o u rt in  o rd e r to  p ro v id e  knowledge o f 
them fo r  th o se  who a re  no t versed  in  th i s  k in d  o f  in e le g a n t 
language.

im p o ss ib ile  e s t ,  turn p ro p te r  scriben tium  ignoranciam  turn p ro p te r  
eorundem m ultitud inem  confusam. Verum su n t quedam in  c u r ia  g e n e ra lia  
e t  fre q u e n tiu s  u s i t a t a ,  que s c r ip to  commendare non m ihi v id e tu r  
presumptuosum, sed p le r is q u e  p e r u t i l e  e t  ad iuvandum memoriam admodum 
necessarium . Horum u tiq u e  p a rticu la m  quandam in  s c r ip t a  re d ig e re  
d e c re v i, s t i l o  v u lg a r i  e t  v e rb is  c u r ia lib u s  u tens  ex in d u s tr ia  ad 
eorum no tic iam  comparandam e is  q u i in  huiusmodi v u lg a r i ta t e  minus sun t 
e x e r c i t a t i .
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There a re  s e v e ra l problems regard in g  G la n v i l l 's  u se  o f th e  ph rase  

" th e  laws and customs o f th e  rea lm ." He does n o t in  term s equate 

"law" and "custom ", bu t n e i th e r  i s  i t  c le a r  th a t  he means to  

d is t in g u is h  between them. In  G la n v i l l 's  tim e se v e ra l term s fo r  law 

could  be used  in te rch an g ea b ly , and more to  th e  p o in t ,  th e se  p a r t ic u la r  

term s were fre q u e n tly  lin k e d  to g e th e r  to  mean th e  whole mass o f  le g a l 

ru le s  en fo rced  by th e  tem poral co u rts . 6

I t  i s  t r u e ,  as M aitland po in ted  o u t, th a t  lex  and consuetudo were 

n o t in  a l l  co n tex ts  e x a c tly  eq u iv a len t words; th ey  each could  have 

s p e c i f ic  and te c h n ic a l  meanings. The q u es tio n  fo r  us i s  w hether 

G la n v ill  g ives  any in d ic a tio n  th a t ,  in  u sing  th e  ph rase  "laws and 

custom s," he in ten d ed  th a t  e i th e r  word should  have such a  lim ite d  

meaning. I t  must be kep t in  mind th a t  th e  aim o f th e  Prologue i s  no t 

to  p re s e n t an a n a ly s is  o f  th e  various elem ents o f  E n g lish  law, b u t to  

p rov ide  a j u s t i f i c a t i o n  fo r  p u tt in g  a p a r t  o f th e  u n w ritte n  body o f 

E ng lish  law in to  w ritin g . In  th e  course o f t h i s  very  b r i e f  

j u s t i f i c a t i o n  G la n v ill  r e f e r s  to  E n g lish  law in  fo u r d i f f e r e n t  ways: 

f i r s t ,  he s t a t e s  th a t  th e  k ing  does no t scorn  to  be guided by th e  

le ees  e t  consuetud ines o f  th e  realm; n e x t, he says th a t  th e  k ing  i s  

guided by th o se  le a rn ed  in  th e  iu ra  e t  consuetudines o f  th e  realm; 

t h i r d ,  t h a t  th e  E n g lish  le g e s , though no t w r i t te n ,  s t i l l  may p ro p e rly  

be c a l le d  leges  and f i n a l ly ,  th a t  i t  i s  im possib le  th a t  a l l  th e  leges 

e t  iu ra  should  be e n t i r e ly  reduced to  w ritin g . There i s  no h in t  th a t

6"[T ]he whole mass o f le g a l  ru le s  enforced  by th e  E n g lish  tem poral 
co u rts  can be in d ic a te d  by such phrases as jus, r e g n i . lex  r e g n i . lex  
t e r r a e . iu s  e t  consuetudo r e g n i . lex  e t  consuetudo. leges  e t  
co n su e tu d in es . l e i  de l a  t e r r e . l e i  e t  d r e i t  de la  t e r r e . " F. POLLOCK 
& F.W. MAITLAND, 1 THE HISTORY OF ENGLISH LAW 175 (wd ed. 1952).
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G la n v ill  means to  d is t in g u is h  any o f  th e  fo u r term s he uses fo r  

E n g lish  law from th e  o th e rs . In  u s in g  th e  word consuetudo G la n v ill 

has to ld  us n o th in g  about h is  u nders tand ing  o f  th e  p a r t i c u la r  p la ce  o f 

custom in  th e  E n g lish  le g a l o rd er.

I t  m ight be argued , o f co u rse , th a t  G la n v ill  saw a l l  E n g lish  law 

as custom ary s in c e  he s ta te s  c a te g o r ic a l ly  th a t  " th e  laws o f  England 

a re  n o t w r i t t e n . " Such an argument would depend upon th e  assum ption 

th a t  G la n v i l l1s ju risp ru d en c e  was taken  from Roman models. His 

ju r isp ru d e n c e  c le a r ly  d id  ta k e  Roman le g a l th e o ry  as a s t a r t i n g  

p o i n t . 7 When he w ro te , "Although th e  laws o f  England are  n o t w r i t te n ,  

i t  does n o t seem absurd  to  c a l l  them law s,"  he was responding  n o t only  

to  th e  g e n e ra l m edieval le g a l c u l tu re  o u ts id e  o f  England, which 

assumed th a t  laws were norm ally to  be found in  an a u th o r i ta t iv e  

w r i t te n  t e x t ,  b u t a lso  to  s e v e ra l s p e c if ic  t e x ts  in  th e  Corpus J u r is .  

Texts a re  found in  bo th  th e  D ig e s t8 and th e  I n s t i t u t e s 9 which d iv id e  

a l l  law in to  th e  w r i t te n  ( iu s s c r ip  turn-) and th e  u n w ritten  ( iu s  non 

sc rip tu m l. By iu s  non scrip tum  more i s  meant in  th e se  te x ts  than  

lo n g -co n tin u ed  usage; th e  term  i s  used in  a l i t e r a l  sense to  r e f e r

7The e n t i r e  Prologue owes much to  th e  Corpus J u r is  o f  J u s t in ia n .  The 
f i r s t  sen ten c e  o f  G la n v ill  i s  a v a r ia t io n  on th e  f i r s t  sen ten ce  o f th e  
INSTITUTES, which reads: "The im p eria l d ig n i ty  should n o t on ly  be
supp o rted  by arm s, b u t guarded by laws, th a t  th e  people may be 
p ro p e r ly  governed in  tim e o f peace as w ell as w ar.. .  " S ev era l o f th e  
c e n t r a l  id e as  o f  th e  Prologue a re  drawn from th e  INSTITUTES and th e  
DIGEST. The v ery  fram ing o f th e  d isc u ss io n  o f th e  n a tu re  o f  E n g lish  
law i s  based  on th e  INSTITUTES: law i s  d iscu ssed  in  term s o f  i t s
r e l a t io n  to  ro y a l power. G la n v ill  does n o t ,  however, s la v is h ly  fo llow  
J u s t in ia n  e i th e r  in  re sp e c t to  th e  co n ten t o f  h is  le g a l th e o ry  o r in  
reg a rd  to  th e  arrangem ent o f  th e  r e s t  o f  h is  t r e a t i s e .

8D. 1. 1 .6 .3 .

9 I n s t .  1 .2 .3 .
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a lso  to  enac ted  laws and o p in ions o f  j u r i s t s  which are  no t reco rded  -in 

w ritin g . G la n v i l l 's  claim  th a t  " i t  does n o t seem absurd to  c a l l  them 

[ th e  u n w ritten  E ng lish  laws] laws" does appear to  be based on s e v e ra l 

passages in  th e  Corpus J u r i s  o f  J u s t in ia n  which t r e a t  o f  usage as law. 

In  D .1 .3 .32 . 1. i t  i s  s a id  th a t  "immemorial custom is  observed as a 

law, no t unreasonably ; and t h i s  i s  what i s  c a l le d  th e  law accord ing  to  

u sa g e .1110 C. 8. 53. 2 s t a t e s  th a t  "C onsuetud in is ususque longaev i non 

v i l i s  a u c to r i ta s  e s t . . . " 11

D esp ite  G la n v i l l 's  apparen t use o f  th e s e  te x ts  on immemorial 

custom to  j u s t i f y  c a l l in g  E n g lish  u n w ritte n  laws le g e s . he does n o t 

speak o f th e  u n w ritten  laws o f  England in  term s o f long usage.

In s te a d , th e  E n g lish  laws which he says a re  e n t i t l e d  to  be c a l le d  

le ees  a re  th o se  "which a re  known to  have been prom ulgated about 

problems s e t t l e d  in  co u n c il on th e  adv ice  o f  th e  magnates and w ith  th e  

su p p o rtin g  a u th o r i ty  o f  th e  p r i n c e . . . "  This passage, i t  seems to  me, 

makes u n tenab le  th e  s ta n d a rd  in t e r p r e ta t io n  o f G la n v ill ,  which ho lds 

th a t  when he spoke o f  th e  u n w ritte n  laws o f  England, he had in  mind 

immemorial usage. What he seems to  have had in  mind, in s te a d , were 

th e  conscious enactm ents and d e c is io n s  o f  th e  k in g , on th e  adv ice  o f 

th e  c o u n c il, which had n o t been reco rded  in  w r it in g —som ething 

d i f f e r e n t  a l to g e th e r .  G la n v i l l 's  a d d i tio n , a t  th e  end o f  th e  sen ten ce  

j u s t  quoted , o f  th e  famous Roman maxim "what p le a se s  th e  p r in c e  has

10In v e te ra ta  consuetudo p ro  leg e  non im m erito c u s to d i tu r ,  e t  hoc e s t  
iu s ,  quod d i c i t u r  moribus constitu tuum .

11For a d d i tio n a l Roman s ta tem en ts  th a t  custom may have th e  a u th o r i ty  
o f  lex  see  In s t .  1 .2 .9 ,  C. 8 .5 3 .1 , and C. 8 .53 .3 .
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th e  fo rc e  o f  la w ," 12 i s  on ly  p e rp lex in g  i f  one m istaken ly  assumes (a s  

s e v e ra l d is tin g u is h e d  s c h o la rs  have done) th a t  G la n v ill  has been 

ta lk in g  about an immemorial custom which th e  k in g , in  o r  ou t o f 

c o u n c il, can n e i th e r  c r e a te  nor change.

In  p la c e  o f  th e  c r i t e r i a  o f  immemorial custom, as M cllwain e t  a l .  

understood  them, G la n v ill  d iscu ssed  fou r c r i t e r i a  fo r  le g es : 

se tt le m e n t in  th e  c o u n c il o f  th e  magnates, p rom ulgation by th e  

a u th o r i ty  o f  th e  p r in c e ,  th e  j u s t i c e  o f  th e  p r in c e  in  d ecree ing  them, 

and th e  reason  o f  th e  p r in c e  in  e s ta b l is h in g  them. There i s  no 

te x tu a l  evidence th a t  G la n v ill  looked upon custom as fundam ental law, 

e i th e r  in  th e  sense o f  making vo id  co n tra ry  ru le s  o r  o f  c o n tro l l in g  

th e  a c ts  o f th e  k ing . Indeed h is  q u o ta tio n  from th e  I n s t i t u t e s  

suggests  th a t  i f  G la n v ill  saw custom as a form o f law , th en  i t s  

s tan d in g  was s u b je c t to  th e  w i l l  o f th e  k in g , e x e rc ise d  w ith  th e  

adv ice  o f  h is  co u n c il.

12D. 1 .4 .1  and In s t .  1 .2 .6 . Quod p r in c ip i  p la c u i t ,  leges  hab e t 
vigorem.
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BRACTON

The n e x t E n g lish  trea tm e n t o f  law and custom i s  to  be found in  

B ra c to n 's  g re a t  u n fin ish e d  t r e a t i s e ,  fin th e  Laws and Customs of 

England, on which he stopped work in  approx im ately  1256. Follow ing 

G la n v i l l 's  example, Bracton begins by argu ing  th a t  a lthough  E nglish  

law i s  u n w ritte n , i t  none th e less  deserves th e  t i t l e  o f  la w :13

Though in  alm ost a l l  lands use  i s  made o f  th e  leges and 
th e  ius sc rip tu m . England alone uses u n w ritte n  law and 
custom. There law d e riv e s  from n o th in g  w r i t te n  [but] from 
what usage has approved. N e v e rth e le s s , i t  w i l l  no t be 
absurd  to  c a l l  E nglish  laws le g e s . though th e y  a re  
u n w ritte n , s in c e  w hatever has been r ig h t ly  decided  and 
approved w ith  th e  counsel and consent o f  th e  magnates and 
th e  g e n e ra l agreement o f  th e  re s  n u b lic a . th e  a u th o r i ty  o f 
th e  k in g  o r p r in c e  having been f i r s t  added th e r e to ,  has th e  
fo rc e  o f  law. England has as w ell many lo c a l  custom s, 
v a ry in g  from p la ce  to  p la c e , fo r  th e  E n g lish  have may th in g s  
by custom which they  do n o t have by law, as in  th e  v a rio u s  
c o u n tie s ,  c i t i e s ,  boroughs, and v i l l s ,  where i t  w i l l  always 
be n ece ssa ry  to  le a rn  what th e  custom o f a p la c e  i s  and how 
th o se  who a l le g e  i t  use i t .

Eminent s c h o la rs  have d isag reed  r a d ic a l ly  over th e  in t e r p r e ta t io n  of 

t h i s  passage. l<l H is to r ia n s  l ik e  M cllwain, who have a s s e r te d  th e

132 BRACTON. ON THE LAWS AND CUSTOMS OF ENGLAND 19 (S.E . Thorne tra n s . 
1968). "Cum autem fe re  in  omnibus reg io n ib u s  u ta tu r  leg ib u s  e t  iu re  
s c r ip to ,  so lo  A nglia usa e s t  in  s u is  f in ib u s  iu re  non s c r ip to  e t  
consuetud ine. In  ea quidem ex non s c r ip to  iu s  v e n i t  quod usus 
com probavit. Sed non e r i t  absurdum leg es  A nglicanas l i c i t  non 
s c r ip ta s  le g e s ,  a p p e lla re , cum leges  cum le g is  vigorem  h abea t quidquid 
de c o n s i l io  e t  consensu magnatum e t  r e i  p u b lic a e  communi sponsione, 
a u c to r i ta te  re g is  s iv e  p r in c ip is  p raec ed en te , iu s te  f u e t i t  defin itum  
e t  approbatum. Sunt etiam  in  A nglia consuetud ines p lu re s  e t  d iv e rsae  
secundum d iv e rs i ta te m  locorum. Habent enim A n g lic i p lu ra  ex 
consuetud ine  quae non habent ex le g e , s i c u t  in  d iv e r s i s  co m ita tib u s , 
c i v i t a t i b u s ,  b u rg is  e t  v i l l i s ,  u b i semper inquirendum  e r i t  quae s i t  
i l l i u s  lo c i  consuetudo e t  q u a l i t e r  u ta n tu r  consuetud ine qu i 
consuetud ines a l l e g a n t . " P a r t  o f  t h i s  passage i s  c le a r ly  a paraphrase 
o f  G la n v i l l ,  b u t th e re  a re  s ig n i f i c a n t  a d d itio n s  and m o d ifica tio n s .

14The im p o rtan t secondary l i t e r a t u r e  on B ra c to n 's  ju risp ru d e n c e  
in c lu d es  J . SELDEN, AD FLETAM DISSERTATIO (D. Ogg ed. 1925); C. 
GUTERBOCK, BRACTON AND HIS RELATION TO ROMAN LAW (B. Coxe tra n s .

231

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

id e n t i ty  o f  custom and law in  m edieval England, have seen  th i s  passage 

as th e  locus c la s s ic u s  o f th a t  d o c t r in e .15 O thers , who b e lie v e  th a t  

th e  m edieval tendency to  id e n t ify  law w ith  custom has been o v e rs ta te d , 

see  in  t h i s  passage p roof o f  t h e i r  p o in t o f  view. B rian  T ierney , fo r  

example, has argued th a t  B racton in  t h i s  passage q u i te  c le a r ly  

d is tin g u is h e s  between leges and consuetud ines: "Leges c o n s ti tu te d  th e

body o f  laws common to  th e  whole kingdom; consuetud ines were lo c a l 

cu s to m s."16 B racton having th u s  d e fin ed  h is  te rm s, T ierney  co n tin u es , 

th e re  i s  no reason  to  suppose th a t  he used  them in  d i f f e r e n t  senses 

elsew here in  h is  work. This in t e r p r e ta t io n  has a c e r t a in  te x tu a l  

p l a u s i b i l i t y ,  p a r t i c u la r ly  i f  one igno res th e  common law t r a d i t i o n ,  

running  a t  l e a s t  from th e  l a t e  th i r t e e n th  cen tu ry  to  B lackstone, o f 

e x p l i c i t ly  d is tin g u is h in g  between g en era l and p a r t i c u la r  (o r  lo c a l)  

custom s—a t r a d i t i o n  w idely thought to  have i t s  foundation  in

1866); F.W. MAITLAND, SELECT PASSAGES FROM THE WORKS OF BRACTON AND 
AZO (1895); 1 F. POLLOCK & F.W. MAITLAND, THE HISTORY OF ENGLISH LAW 
(1895); J.N . FIGGIS, THE DIVINE RIGHT OF KINGS (1896); C. H. MCILWAIN, 
THE HIGH COURT OF PARLIAMENT AND ITS SUPREMACY (1910); F.KERN, 
KINGSHIP AND LAW IN THE MIDDLE AGES (S.B. Chrimes t r a n s .  1939); 3
A. J . CARLYLE, A HISTORY OF MEDIEVAL POLITICAL THEORY IN THE WEST 
(1916); L. EHRLICH, PROCEEDINGS AGAINST THE CROWN (1216-1377), 6 
OXFORD STUDIES IN SOCIAL AND LEGAL HISTORY (P. V inogradoff ed. 1921); 
C. H. MCILWAIN, THE GROWTH OF POLITICAL THOUGHT IN THE WEST FROM THE 
GREEKS TO THE END OF THE MIDDLE AGES (1932); C.H. MCILWAIN, 
CONSTITUTIONALISM: ANCIENT AND MODERN (1940); H. KANTOROWICZ, 
BKACTONIAN PROBLEMS (1941); C.H. M cllwain, The P resen t S ta tu s  o f  thg  
Problem o f th e  Bracton T ex t. 57 HARV. L. REV. 220 (1943); F. Schulz, 
C r i t i c a l  S tud ies  on B rac to n 's  T r e a t i s e . 59 L. Q. REV. 172 (1943); F. 
Schu lz , B racton on K ingsh ip . 60 ENGLISH HISTORICAL REV. 136 (1945); G. 
Laps le y , B racton and th e  A uthorship o f  th e  ' ad d ic io  de c a r t i s 1. 62 
ENG. HIST. REV. 1 (1947); T. F.T. PLUCKNETT, THE LEGISLATION OF EDWARD 
I  (1949) G. LAPSLEY, CROWN, COMMUNITY AND PARLIAMENT IN THE LATER 
MIDDLE AGES (H. Cam & G. B arraclough eds. 1951); E. LEWIS, MEDIEVAL 
POLITICAL IDEAS (2 v o ls . 1954); G. L. H askins, E xecu tive  J u s t ic e  and 
th e  Rule o f  Lm , 30 SPECULUM (1955); T. F.T. PLUCKNETT, A CONCISE 
HISTORY OF THE COMMON LAW (5 th  ed. 1956); E. KANTOROWICZ, THE KING'S 
TWO BODIES (1957); T .F.T. PLUCKNETT, EARLY ENGLISH LEGAL LITERATURE 
(1958); B. T ierney , B racton on Government. 38 SPECULUM 295 (1963); F.
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Bracton. 17

However, th e re  i s  ano th er read in g  o f  th i s  passage which seems 

j u s t  as te x tu a l ly  p la u s ib le  and y e t conforms to  th e  s tan d a rd  common 

law tre a tm e n t o f custom. When B racton w rite s  "England has as w e ll 

many lo c a l  customs" th e re  i s  no reason  to  suppose th a t  h is  in te n tio n  

i s  to  p ro v id e  a l im ite d , te c h n ic a l  d e f in i t io n  o f th e  word consuetudo. 

Had th i s  been h is  in te n t io n  he could  have used, as d id  h is  model, 

G la n v i l l ,  in  re s p e c t o t  th e  word le e e s . a lim it in g  phrase  to  p o in t i t  

o u t . 18

Although th e  laws o f  England a re  no t w r i t te n ,  i t  does 
n o t seem absurd  to  c a l l  them le e e s —th o se , th a t  i s ,  which 
a re  known to  have been prom ulgated about problems s e t t l e d  in  
c o u n c il -on th e  advice o f  th e  m agnates.. .

In s te a d  i t  seems j u s t  as p la u s ib le  to  suppose th a t  B racton was m erely 

making a d i s t i n c t io n  between g en e ra l and lo c a l custom—th a t  he 

in ten d ed  th a t  g en e ra l customs be understood  as inc luded  in  h is

C h ey e tte , Custom. Case Law, and Medieval "C o n s titu tio n a lism " . 78 
POLITICAL SCIENCE QUARTERLY 1. 362 (1963); E. LEWIS, King Above Lajj? 
"Quod P r in c in i  P la c n i t" jjj, B rac to n . 39 SPECULUM 240 (1964); S. F. C. 
MILSOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW (1969); D. HANSON, 
FROM KINGDOM TO COMMONWEALTH (1970); C. Nederman, B racton on K ingship 
R e v is i te d , 5 HISTORY OF POLITICAL THOUGHT 61 (1984).

15See. £ .g . , CARLYLE, A HISTORY OF MEDIEVAL POLITICAL AND LEGAL 
THEORY, su o ra . a t  42; MCILWAIN, THE GROWTH OF POLITICAL THOUGHT, 
s u p ra , a t  102, and CONSTITUTIONALISM, su p ra , a t  69-70; H askins, 
E xecu tive  J u s t i c e , su o ra . a t  532.

1SB. T ie rn ey , B racton on Government. 38 SPECULUM 295, 309 (1963).
T his argument i s  seconded in  HANSON, su p ra , a t  107.

17T ie rn e y 's  in t e r p r e ta t io n  does have th i s  in  i t s  favor: as we s h a l l
s e e ,  in  alm ost a l l  in s ta n c e s  in  which re fe re n c e  i s  made to  "custom" in  
th e  Year Books and named law r e p o r ts ,  t h a t  re fe ren c e  i s  to  lo c a l ,  
p a r t i c u la r  custom.

18GLANVILL, su p ra .
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d isc u ss io n  o f  th e  u n w ritte n  laws o f England. On th i s  read in g  th e  

emphasis in  th e  passage  r e l i e d  on by T ierney  should  be on th e  word 

" lo c a l" ,  p o in tin g  ou t a d i s t i n c t io n  from customs governing th e  e n t i r e  

realm .

P ro fe s so r  Hanson, one o f  th e  s tro n g e s t adheren ts  o f  th e  T ierney  

in te r p r e ta t io n ,  has in  a d i f f e r e n t  con tex t adm itted  th a t  in  th e  la t e  

m edieval p e rio d  fo u r m ajor u ses o f  th e  word custom were c u rre n t.  The 

f i r s t  o f  th e se  was as a g en e ra l term  synonymous w ith  law; th e  second 

r e f e r r e d  to  lo c a l  usage. 19 As we have seen , M aitland  em p h a tica lly  h e ld  

th a t  s e v e ra l words fo r  law, in c lu d in g  consuetudo. were used 

in te rch an g eab ly : " in  p r a c t ic e  th e re  i s  no c a re fu l  d i s t i n c t io n  between

iu s  and le x : th e  whole mass o f  le g a l  ru le s  en fo rced  by th e  E n g lish  

tem poral c o u rts  can be in d ic a te d  by such p h rases  as iu s  r e g n i . le x  

t e r r a e . iu s  e t  consuetudo r e g n i . lex  e t  consuetudo. leg es  e t  

co n su e tu d in es . . . . ” 28 Thus i t  was a t  le a s t  p o s s ib le  in  th e  le g a l  

language o f B ra c to n 's  day to  speak o f "law" in  a way th a t  in c lu d ed  

custom.

I f  T ierney  m isunderstood  B rac to n 's  use o f th e  word consuetudo . he 

was more m istaken  re g a rd in g  th e  word le g es . He argued th a t  B ra c to n 's  

p o in t in  th e  passage  we a re  co n s id e rin g  was to  d e f in e  th e se  two term s. 

Once th e  meaning o f  leg es  was e s ta b l is h e d , he co n tin u ed , " th e re  i s  no 

reaso n  a t  a l l  to  suppose th a t  B racton was u s in g  th e  word leg es  in  some 

q u i te  d i f f e r e n t  sense"  in  o th e r  passages in  h is  work. T h is argument

1’HANSON, s u o ra . a t  193.

201 F. POLLOCK & F.W. MAITLAND, THE HISTORY OF ENGLISH LAW 175 (2D ED. 
1952).
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i s  n o t com pelling fo r  a t  l e a s t  two reasons. F i r s t ,  th e re  xs no rcflson 

to  suppose th a t  B racton r e s i s t e d  th e  u n iv e rs a l j u r i s t i c  p ra c t ic e  o f 

h is  tim e in  u s in g  th e  word le g es  in  a  v a r ie ty  o f  ways. Second,

B racton inc luded  a c l e a r ly  la b e le d  passage o f  d e f in i t io n s  a few 

parag raphs f a r th e r  along: 21

What law is  and what custom. We must see  what law is .
Law i s  a g en e ra l command, th e  d e c is io n  o f ju d ic io u s  men, th e  
r e s t r a i n t  o f o ffe n se s  knowingly o r  u n w ittin g ly  committed, 
th e  g en e ra l agreement o f  th e  re s  p u b lic a . J u s t ic e  proceeds 
from God, assuming th a t  j u s t i c e  l i e s  in  th e  c re a to r ,  [ ju s  
from man], and th u s  ius and lex  a re  synonymous. And though 
law ( le x )  may be in  th e  b ro a d e s t sense  be s a id  to  be 
ev e ry th in g  th a t  i s  read  f l e g i t u r l i t s  s p e c ia l  meaning i s  a 
j u s t  san c tio n  o rd e rin g  v i r tu e  and p ro h ib i t in g  i t s  opposite . 
Custom, in  t r u t h ,  in  reg io n s  where i t  i s  approved by th e  
p r a c t ic e  o f th o se  who use  i t ,  i s  sometimes observed a s , and 
ta k es  th e  p la ce  o f  le x . For th e  a u th o r i ty  o f  custom and 
long use i s  n o t s l ig h t .

This passage r e s t s  h e a v ily  on Roman law. The f i r s t  p a r t ,  in  

which lex  i s  d e fin e d , i s  an alm ost ex ac t q u o ta tio n  from D .1 .3 .1 ,  which 

reads:

Lex e s t  commune praeceptum , virorum  prudentum 
consultum , d e lic to ru m , quae spon te  v e l ig n o ra n tia  
c o n tra h u n tu r , c o e r c i t io ,  communis re ip u b lic a e  sponsio.

21BRACTON, su n ra . a t  22. "Quid s i t  lex  e t  quid  consuetudo. Videndum 
e s t  etiam  quid  s i t  lex . E t sciendum quod lex  e s t  commune praeceptum  
virorum  consultum  prudentium , d e lic to ru m  quae spon te  v e l ig n o ra n tia  
c o n tra h u n tu r c o e r t io ,  r e i  p u b lic a e  sponsio  communis. Item au c to r 
i u s t i t i a e  e s t  deus, secundum quod i u s t i t i a  e s t  in  c re a to re . Et 
secundum hoc iu s  e t  le x  idem s ig n i f i c a n t .  Et l i c e t  la rg iss im e  d ic a tu r  
le x  omne quod l e g i tu r ,  tamen s p e c i a l i t e r  s i g n i f i c a t  sanctionem  iustam , 
iubentem  h o n es ta , prohibentem  c o n tra r ia .  Consuetudo vero  quandoque 
p ro  lege  o b se rv a tu r  in  p a r t ib u s  u b i f u e r i t  more u ten tium  approbata , e t  
vicem le g is  o b tin e t.  Longaevi enim usus e t  co n su e tu d in is  non e s t  
v i l i s  a u c to r i ta s .
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B rac to n 's  d isc u ss io n  o f  iu s  and i t s  connection  w ith  lex  i s  taken  from 

Azo: "au c to r i u r i s  e s t  homo, ac u to r  i u s t i t i a e  e s t  deus, e t  secundum

hoc iu s  e t  lex  idem s ig n i f i c a n t . " 22 B ra c to n 's  trea tm en t o f custom in  

th i s  passage , w hile  i t s e l f  no t q u ite  a d e f in i t io n ,  does s e t  fo r th  th e  

r e la t io n  o f  custom to  le x . In  t h i s ,  to o , B racton i s  fo llow ing  Roman 

models. His trea tm e n t p a r a l l e l s  an ex ce rp t o f  J u lia n  in  th e  D ig est: 23

In  any k inds o f  cases in  which th e re  are  no w r it te n  
laws th e  ru le  which ought to  be observed i s  th a t  which has 
come to  p re v a i l  by use and custom .. . .  1. Immemorial
f in v e te r a te ') custom i s  observed nro  le g e , no t unreasonably; 
and th i s  i s  what i s  c a l le d  th e  law e s ta b l is h e d  by usage.

B ra c to n 's  Roman models d id  no t l im i t  th e  use o f th e  term  "custom" 

to  lo c a l custom s, and i t  seems h ig h ly  u n lik e ly  th a t  he had on ly  lo c a l 

customs in  mind in  t h i s  passage. I f  th e  T ierney  th e s is  i s  accep ted , 

one must ask what B racton thought about th e  re la t io n s h ip  o f genera l 

customs to  law. That g en e ra l customs h e ld  no p la ce  in  h is  le g a l 

system seems in c o n ce iv a b le , co n s id e rin g  h is  le a rn in g  in  Roman law2* 

and th e  common m edieval a s s o c ia t io n  o f law w ith  custom. But i f  i t  i s  

assumed th a t  he inc luded  g en e ra l customs in  th e  "u n w ritten  law" which 

T ierney  argues th a t  he d is tin g u is h e d  from "custom ", th e n  th e  T ierney  

and Hanson co n te n tio n  becomes r e l a t iv e ly  t r i v i a l .  What i n t e r e s t  i t  

r e ta in s  l i e s  la rg e ly  in  i t s  use in  re b u tt in g  M cllw ain 's argument th a t

22AZ0, SUMMA INST. 1.1

23D .1 .3 .32 . De quibus c a u s is  s c r i p t i s  leg ib u s  non u tim u r, id  
c u s to d i r i  o p e r te t ,  quod moribus e t  consuetud ine inductum e s t . . .  1. 
In v e te ra ta  consuetudo p ro  lege  non im m erito c u s to d i tu r  e t  hoc e s t  iu s ,  
quod d i c i t u r  moribus co n stitu tum . " Also see  C. 8.53 and INST. 1. 2. 9.

2*In my s e c tio n ,  i n f r a , on p receden t and case  law I d isc u ss  th e  
evidence th a t  M aitland g re a t ly  u nderestim ated  B rac to n 's  le a rn in g  in ,  
and r e l ia n c e  upon Roman law.
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because th e  word consuetudo does no t appear in  B rac to n 's  passage25 

s e t t in g  f o r th  th e  power o f  th e  k ing  to  cause th e  "laws s ta tu te s  and 

a s s iz e s "  ( leg es  e t  c o n s ti tu t io n e s  e t  a s s is a s l to  be observed , custom 

must th e re fo re  be excluded from th e  k in g 's  a u th o r i ty .26 Mcllwain was 

concerned to  e s ta b l i s h  th e  s ta n d in g  o f  custom as fundam ental law, 

beyond th e  power o f  th e  k in g , b u t th i s  p a r t i c u la r  argument from 

om ission has never had h igh  stan d in g . In  any ev en t, power o f 

enforcem ent in  no way im plies power to  a l t e r  o r  ab o lish .

I f  th e  T ierney  in te r p r e ta t io n  cannot be m ain ta ined , what may we 

make o f  th e  view o f  Mcllwain and C a rly le  th a t  B racton conceived o f a l l  

E ng lish  law. as custom? Let us r e tu rn  to  our o r ig in a l  B racton  te x t .  

B racton fo llow s G la n v ill  in  u rg in g , w ith  im p lic i t  Roman a u th o r i ty ,  

th a t  " i t  w i l l  n o t be absurd to  c a l l  E ng lish  laws le g e s . though they  

a re  u n w ritten . " More d i r e c t ly  to  th e  p o in t ,  he a lso  says th a t  

"England a lone u ses  u n w ritten  law and custom. 27 There law d e riv e s  from 

no th in g  w r i t te n  [bu t] from what usage has approved ."28 This 

la s t-q u o te d  sen ten ce  marks a s ig n i f i c a n t  d ep a rtu re  from G la n v ill ,  and 

c o n s t i tu te s  th e  b e s t  evidence in  Eg Legibus th a t  B racton saw a l l  

E n g lish  law as custom ary in  n a tu re . I t  i s  n o t,  however, conclu sive  

ev idence, fo r  i t  does no t say  e x p l i c i t ly  th a t  a l l  E ng lish  law is

25BRACT0N, s u p ra , a t  166.

26See C.H. MCILWAIN, CONSTITUTIONALISM: ANCIENT AND MODERN 76 (2D ED.
1958); HANSON, s u p ra , a t  106-107.

27This was a f a c tu a l  e r ro r  o r  B ra c to n 's  p a r t .

28BRACT0N, su p ra , a t  19. Compare INST. 1 .2 .9 : "S ine s c r ip to  ius 
v e n i t ,  quod usus approbav it; nam d iu tu rn i  mores, consensu utentium  
com prabati, legem im ita n tu r ."
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d eriv ed  from usage. In  th e  absence o f  o th e r  te x tu a l  evidence fo r  th e  

p ro p o s itio n  th a t  B racton though t th a t  a l l  E n g lish  laws were u n w ritten  

custom s, one must ask why such an in te r p r e ta t io n  should  be p re fe r re d  

to  one which holds t h a t  B ra c to n 's  p o in t i s  only  th a t  such E ng lish  laws 

as a re  u n w ritten , deriv ed  from usage, and meet th e  o th e r 

s p e c if ic a t io n s  s e t  f o r th , may reasonab ly  be thought o f  as le g e s . 29

The te x tu a l  b a s is  fo r  q u es tio n in g  M cllw ain1s in te r p r e ta t io n  i s  

found in  th e  same B racton paragraph: " s in c e  w hatever has been r ig h t ly

decided  (d e fin itu m l and approved w ith  th e  counsel and consent o f  th e  

magnates and th e  g en era l agreement o f th e  re s  p u b lic a . th e  a u th o r i ty  

o f  th e  k ing  or p r in c e  having been added th e r e to ,  has th e  fo rc e  o f 

la w ."30 We are  faced  w ith  a problem: i f  B racton saw a l l  E n g lish  leges

as custom s, derived  from u sage , why d id  he im m ediately say  th a t  to  

q u a l ify  as leges th ey  had to  meet s e v e ra l t e s t s  which look n o t on ly  to  

our eyes l ik e  co n d itio n s  upon le g i s la t io n ,  bu t would have so appeared 

to  th e  m edieval c iv i l i a n s  from whom he drew most o f  h is  ju risp ru d en ce?  

I  b e lie v e  th e  answer can on ly  be th a t  B racton d id  no t mean to  in c lu d e

29McIlwain had a w onderful t a l e n t  fo r  th e  b o o ts tra p p in g  argument. He 
began w ith  th e  p ro p o s itio n  th a t  th e  m edieval concep tion  o f  law was 
th a t  o f  an immemorial custom which could  be found bu t n o t made. His 
p ro o f fo r  th i s  sweeping p ro p o s itio n  was alm ost e n t i r e ly  r e s t r i c t e d  to  
th e  very  te x ts  we a re  con sid erin g . He knew th a t  h is  p roof te x ts  mean 
what he s a id ,  because th a t  i s  how m edieval law yers thought. Once he 
had, in  th i s  manner, e s ta b l is h e d  h is  fundam ental p o in t ,  he moved to  
o th e r  B racton t e x t s ,  on such m a tte rs  as th e  r e la t io n  o f th e  k ing  to  
th e  law, and showed what th ey  must have meant in  view o f t h i s  p o in t. 
Then he was in  a p o s it io n  to  show how c o r re c t  h is  o r ig in a l  
in te r p r e ta t io n  on th e  q u es tio n  o f  custom was, because he now had many 
o th e r  te x ts  which were c o n s is te n t  w ith  h is  o r ig in a l  in te rp r e ta t io n .

30This passage i s  a c lo se  p arap h rase  o f G la n v il l ,  who in  tu rn  was 
quo ting  a s e c tio n  o f  th e  D igest (D. 1. 3. 1) which d e fin e s  a le x . 
C iv ilia n s  o f B rac to n 's  tim e read  th i s  D igest t e x t  as having to  do w ith  
co n d itio n s  upon th e  p r in c e ’ s l e g i s l a t iv e  fu n c tio n .
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only customs among English leges.

Even i f  B racton i s  understood  to  have made a sm a lle r claim  fo r  

custom , nam ely, th a t  E ng lish  leges in c lu d e  th e  g en e ra l custom o f  th e  

realm , th e re  i s  s u b s ta n t ia l  sup p o rt fo r  th e  M cllwain th e s i s  about th e  

s tan d in g  o f  law in  th e  E ng lish  government. S everal passages appear to  

support th e  d o c tr in e  o f  th e  supremacy o f  law:

Since th ey  (E n g lish  laws and customs have been approved 
by th e  consent o f  th o se  who use  them and confirm ed by th e  
o a th  o f  k in g s , th ey  cannot be changed w ithou t th e  common 
consen t o f  a l l  th o se  by whose counsel and consent th ey  were 
prom ulgated. They cannot be n u l l i f i e d .  —  [p. 21]

The k ing  must n o t be under man bu t under God and under 
th e  law, because th e  law makes th e  k in g .. .  fo r  th e re  i s  no 
k ing  where th e  w i l l  ru le s  and n o t th e  law .[p . 33]

L et him th e re fo re  tem per h is  power by law, which i s  th e  
b r id l e  o f  h is  power, th a t  he may l iv e  accord ing  to  th e  
la w s . . . [ p .  304]

The k ing  has a s u p e r io r ,  namely, God. Also th e  law by 
which he i s  made k ing. Also h is  c u r ia , namely th e  e a r l s  and 
b a ro n s , because i f  he i s  w ith o u t b r id le ,  th a t  i s  w ithou t 
law, th ey  ought to  p u t a b r id l e  on him. [p. 110]

A nother s e t  o f  p a ssag es , however, may be read  as say in g  th a t  th e  

k ing  i s  supreme in  h is  kingdom. For example, "No one may presume to  

q u e s tio n  h is  a c t s ,  much le s s  to  con travene th em ."31 And, " P r iv a te  

persons cannot q u e s tio n  th e  a c ts  o f  k in g s ,n o r  ought th e  ju s t i c e s  to  

d isc u ss  th e  meaning o f  th e  ro y a l c h a r t e r s . . .  No one may pass upon th e  

k in g 's  a c t  o r  h is  c h a r te r  so as to  n u l l i f y  i t . . . " 32 Some sc h o la rs  have 

concluded th a t  B racton i s  h o p e le ss ly  ambiguous, i f  no t com plete ly  

in c o n s is te n t ,  in  h is  view o f th e  r e la t io n s h ip  o f  th e  k ing  to  th e  law.

3 B ra c to n  a t  33.

32Id . a t  110.
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M cllwain h im se lf , when faced  w ith  th e  a r ra y  o f ap p aren tly  

c o n tra d ic to ry  te x ts  p a r t i a l l y  rep re se n te d  above, appeared to  d e sp a ir  

o f  any coherence: 33

I t  seems im possib le  th a t  th e  same man, i f  a sane man, could
d e c la re  th a t  th e  k ing  has no p eer on e a r th ,  much le s s  a su p e r io r , and
th a t  no s u b je c t ,  n o t even a judge, can q u es tio n  o r ought t c  q u es tio n  
th e  le g a l i t y  o f  h is  a c ts ;  and could th en  go on to  add th a t  th e  k in g 's
w i l l  i s  n o t law except in  th e  form o f a d e f in i t io n  to  which th e  a sse n t
o f th e  magnates i s  a b s o lu te ly  e s s e n t ia l .

I t  was because o f  t h i s  apparen t c o n tra d ic t io n  th a t  Mcllwain f e l t  

com pelled to  in v en t h is  famous d i s t i n c t io n  between th e  spheres o f 

gubernaculum. in  which th e  k in g 's  a u th o r i ty  was a b so lu te  and 

u n lim ite d , and i u r i s d i c t i o . in  which th e  k in g  was l im ite d  by a  law 

which could  be en fo rced  by h is  magnates. T ierney  has c o n c lu s iv e ly  

shown th a t  th e re  i s  n o t th e  s l ig h t e s t  te x tu a l  support in  B racton fo r  

such a d i s t i n c t i o n .34 He and o th e r sc h o la rs  fa m ilia r  w ith  Roman and 

canon law have dem onstrated th a t ,  p ro p e rly  understood , th e  passages 

M cllwain r e f e r r e d  to  as " a b s o lu t i s t"  and " c o n s t i tu t io n a l i s t "  a re  

n e i th e r .  What i s  more, th ey  a re  c o n s is te n t  w ith  one ano ther.

The m ajor source  o f  confusion  fo r  modern sch o la rs  has been th e i r  

assum ption th a t  le g a l  o b lig a tio n  can n o t e x i s t  w ithou t a fo rc e fu l 

san c tio n . 35 M edieval j u r i s t s  were n o t modem p o s i t i v i s t s . 36 For them,

3C o n stitu t io n a lism , su p r a , a t  76.

34T iern ey , su p ra , a t  307-309.

3SFor an example o f  t h i s  p a r t i c u la r  e r r o r  see  HANSON, s u p ra , a t  110. 
H anson's work in  g en e ra l s u f f e r s  g r e a t ly  from an apparen t lack  o f  
f a m i l i a r i ty  w ith  Roman le g a l  theo ry .

36K antorow icz 's THE KING'S TWO BODIES i s  p a r t i c u la r ly  h e lp fu l  on th i s  
q u es tio n .
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th e  f a c t  th a t  Bracton p re sc r ib e d  no ju d ic ia l  mechanism fo r  h o ld in g  th e  

k ing  accoun tab le  to  th e  law would have seemed no more in c o n s is te n t 

w ith  h is  c l e a r ly  expressed  view th a t  th e  k ing  was "under th e  law" than  

h is  f a i l u r e  to  p rov ide a human sa n c tio n  fo r  th e  k in g ’s f a i l u r e  to  

fo llow  d iv in e  law would have seemed in c o n s is te n t w ith  h is  s ta tem en t 

th a t  th e  k in g  was under d iv in e  law. 3 7

M aitland once w rote th a t  th e  E ng lish  lawyers o f  B racton’s tim e 

had "no d e f in i t e  th eo ry  as to  th e  r e la t io n s h ip  between enacted  and 

unenacted law, th e  r e la t io n s h ip  between law and custom, th e  

r e la t io n s h ip  between th e  law as i t  i s  and th e  law as i t  ought to  

b e ." 33 This i s  too  s tro n g  a s ta tem en t in  reg ard  to  B racton h im se lf .

But l i t t l e  more can be c o n fid e n tly  s a id  o f B rac to n 's  e x p l ic i t  

d isc u ss io n  o f  custom th an  th a t  he holds th a t  i t  " is  sometimes observed 

a s , and ta k es  th e  p la ce  o f  le x ."  th a t  i t s  a u th o r i ty  " i s  no t s l i g h t , "  

and th a t  i t  cannot be changed o r ab rogated  w ithou t th e  consen t o f  

th o se  by whose consent i t  was adopted. There i s  no claim  t h a t  custom 

stan d s in  a su p e rio r  p o s i t io n  to  enacted  law, even assuming th a t  

custom i s  always what B racton has in  mind when he r e f e r s  to  ius. non 

scrip tum . B racton i s  m erely concerned to  a s s e r t  th a t  i t  i s  "n o t 

absurd" to  reg a rd  i t  as law.

37The l i t e r a t u r e  on B ra c to n 's  th e o ry  as to  th e  r e la t io n s h ip  o f  k ing  to  
law i s  ex trem ely  te c h n ic a l and complex, and cannot u s e fu l ly  be t r e a te d  
b r ie f ly .  E s s e n tia l  l i t e r a t u r e  on th i s  q u es tio n  in c lu d es  MCILWAIN, 
CONSTITUTIONALISM su p ra , a t  67-92; THE HIGH COURT OF PARLIAMENT, supra 
and THE GROWTH OF POLITICAL THOUGHT IN THE WEST, su p ra , a t  149-363; 
Schulz, B racton on K ingsh ip , supra KANTOROWICZ, THE KING'S TWO BODIES, 
supra  a t  87-192; T ierney , B racton on Government. sup ra  Lewis, King 
Above Law? . su p ra .

331 POLLOCK & MAITLAND, s u p ra , a t  176.
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BRACTON’S REVISERS

The u n s e t t le d  s t a t e  o f  E n g lish  le g a l  th e o ry  may be seen in  th e  

f a c t  th a t  B rac ton1s su ccesso r, B r i t to n ,  who ab b rev ia ted  DE LEGIBUS in  

th e  tim e o f  Edward I ,  re p re se n te d  th e  whole law as s ta tu to r y —th a t  i s  

as p roceed ing  from th e  k in g 's  m outh:39

Edward by th e  g race  o f  God. . . to  a l l  h is  f a i th f u l  
p e o p le . . . .  [W]e have caused such laws as have h e re to fo re  
been used in  our realm  to  be reduced in to  w ritin g  according 
to  th a t  which i s  h ere  o rdained . And we w il l  and command, 
th a t  throughout England and I re la n d  they  be so used and 
observed in  a l l  p o in ts ,  sav in g  to  th e  power o f re p ea lin g  
ex tend ing  r e s t r i c t i n g  and amending them, whenever we s h a l l  
see  good, by th e  a s se n t o f ou r e a r ls  and barons and o th e rs  
o f  our Council; sav ing  a lso  to  a l l  persons such customs as 
by p r e s c r ip t io n  o f tim e have been d i f f e r e n t ly  used, so f a r  
as such customs a re  no t c o n tra ry  to  law.

In  t h i s  view th e  law depends upon th e  k in g 's  w i l l ,  and he can change 

o r  even re p e a l i t  su b je c t to  th e  a s s e n t o f h is  Council. The "custom" 

m entioned h ere  i s  c l e a r ly  th a t  o f  lo c a l ,  p a r t i c u la r  usage in  

d e ro g a tio n  o f  th e  law o f th e  law o f  th e  land. There c e r ta in ly  i s  no 

id e a  h e re  o f  custom as a fundam ental law; in s te a d , custom is  

su b o rd in a te  even to  th e  law c re a te d  by th e  k in g 's  command. The 

necessa ry  a s se n t o f  th e  Council p ro v id es  some r e s t r a i n t  upon th e  

k in g 's  a c t io n s ,  b u t th e re  i s  no n o tio n  o f  th e  ru le  o f law in  B ritto n .

At about th e  same tim e as B r i t to n , an anonymous ro y a l o f f i c i a l  

w rote th e  work known as F le ta . H is prim ary purpose appears to  have • 

been to  r e v is e  B racton in  view o f th e  l e g is la t io n  o f Edward I. From 

ju r i s p r u d e n t ia l  p o in t o f view, th e  most s ig n i f ic a n t  c o n tr ib u tio n  o f

"BRITTON a t  1 (F. M. N ichols t r a n s .  1901). This book known as 
BRITTON was w r i t te n  in  French in  th e  form o f a code issu ed  by ro y a l 
a u th o ri ty . Dated a t  approxim ately  1290-1292, i t  was w idely used fo r  
s e v e ra l c e n tu r ie s .
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F le ta  i s  i t s  o r ig in a l  tre a tm e n t o f  th e  law c o u r t s .40 Although mostly- 

based on B racton , i t s  P ro logue, c o n ta in in g  i t s  most im portant 

d isc u ss io n  o f  th e  f a c t  th a t  some E ng lish  laws a re  u n w ritte n , fo llow s 

n o t B racton b u t G la n v i l l :41

[T]he laws o f  England, a lthough  u n w ritte n , i t  i s  no t 
'unreasonable to  c a l l  le g e s —sin c e  lex  may th u s  be d e fin ed ,
't h e  p r in c e 's  p le a su re  has th e  fo rce  o f  la w '—th o se  laws, to  
w it ,  which i t  i s  agreed should  be prom ulgated upon doubts 
re so lv ed  in  co u n c il, by th e  ad v ice , th a t  i s  to  say , o f th e  
magnates and w ith  th e  p r io r  o r subsequent a u th o r i ty  o f  th e  
p rin ce ; fo r  i f ,  s o le ly  fo r  want o f  being  w r i t t e n ,  laws were 
n o t considered  to  be so , th e  same laws would seem to  be 
f o r t i f i e d  w ith  a g re a te r  a u th o r i ty  from th e  mere w ritin g  o f 
them th an  from th e  ju s t i c e  o f  him who decrees them o r th e  
reason  o f  him who e s ta b l is h e s  them.

This i s  so c lo se  a p arap h rase  o f  G la n v ill th a t  n o th in g  by way o f 

a n a ly s is  o r commentary needs to  be added h e re  to  what was s a id  o f  

G la n v i l l 's  tre a tm e n t o f  custom.

A ll th e  m edieval t r e a t i s e  w r ite r s  whom we have considered  (ex cep t 

B r i t to n )  have taken  p a in s  to  claim  fo r  E n g lish  u n w ritte n  laws f u l l  

s ta n d in g  as le g e s . bu t none o f  them have unam biguously claim ed th a t  

a l l  E n g lish  law was u n w ritte n  o r  custom ary. None o f  them claim ed , 

e i t h e r ,  th a t  custom ary law was fundam ental, e i th e r  in  th e  sense th a t

40We w i l l  examine h is  d e s c r ip t io n  o f th e  c o u rts  o f  law in  th e  c h a p te r , 
i n f r a , on le g is la t io n .

412 FLETA 2-3 (H.G. R ichardson and G. 0. Sayles eds. and tra n s .  1955). 
Leges autem A nglicanas, l i c i t  non s c r ip t a s ,  leges a p p e l la r i  non e s t  
absurdum, cum hoc ipsum le x  s i t  'quod p r in c ip i  p la c e t  le g is  habet 
v ig o rem ,' eas s c i l i c e t  quas super d u b iis  in  c o n s i l io  d e f f in ie n d is ,  
procerum quidem c o n s il io  e t  p r in c ip is  a u c to r i t a te  acco rdan te  v e l 
an teced en te , c o n s ta t e sse  prom ulgatas. S i enim ob solum s c r ip tu r e  
defectum  le g is  minime c e n se re n tu r  m aio ris  p ro cu l dubio a u c t o r i t a t i s  
robur ip s is  leg ib u s v id e re tu r  accomodare s c r ip tu r a  quam d e c e rn e n tis  
e q u ita s  au t r a t i o  s ta tu e n t i s .
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i t  could  n o t be changed42 o r  t h a t  c o n tra ry  a c tio n s  o r enactm ents were 

in v a lid .  I t  i s  t r u e  th a t  a l l  o f  them h e ld  t h a t  th e  k ing  was su b je c t 

to  le x , b u t they  d id  no t r e s t r i c t  le x  to  custom. There i s  no support 

in  th e se  works fo r  th e  d o c tr in e  t h a t  law could  n o t be c re a te d  o r  fo r  

th e  id e a  th a t  custom was s u p e r io r  to  law c re a te d  by k ing  and council. 

Thus, in  most o f i t s  a s p e c ts , th e  d o c tr in e  o f  immemorial custom i s  not 

to  be found in  th e se  w r ite r s .

42The cla im  was n o t th a t  leg es  cou ld  no t be a l te r e d  o r a b o lish e d , bu t 
t h a t  th e y  could be a l te r e d  o r  a b o lish ed  on ly  in  a c e r ta in  manner, upon 
c e r t a in  c o n d itio n s .
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THE COMMON LAW AS CASE LAW

I f  th e  c h a r a c te r i s t i c  m edieval and e a r ly  modem approach to  

d is t in g u is h in g  E n g lish  common law from C o n tin en ta l law involved 

c o n tra s t in g  E ng lish  lex  non scripturn w ith  th e  C o n tin en ta l lex  

sc rip tu m . th e  c h a r a c te r i s t i c  approach o f p re se n t-d a y  sc h o la rs  a s s e r ts  

a c o n tra s t  between th e  common law as a "case  law" system , governed by 

binding p rece d en t, in  which th e  s tan d ard  mode o f  reaso n in g  i s  by 

in d u c tio n  from p a r t i c u la r  cases to  g en era l r u le s ,  and th e  c i v i l  law, 

whose ru le s  a re  embodied in  f ix e d  and a u th o r i ta t iv e  te x ts  and a rr iv e d  

a t  by means o f  ded u c tiv e  reason ing  from g en e ra l p r in c ip le s .  Although 

one re c e n t commentator may emphasize th e  case law a sp e c t o f E n g lish  

la w ,62 a second, th e  r o le  o f  b ind ing  p re c e d e n t, 44 and a t h i r d ,  th e  

th e o ry  o f  in d u c tiv e  re a so n in g ,1,5 most would ag ree  w ith  th e  above 

fo rm u la tion .

Goodhart has r ig h t ly  observed th a t  p reced en t in  th e  Oxford 

D ic tio n a ry  sense  o f  "a  p a r t i c u la r  in s ta n c e  o r  case  which i s  o r  may be 

tak en  as an example o r  r o le  fo r  subsequent cases"  i s  fo llow ed in  a l l  

le g a l  system s. 46 But more i s  claim ed fo r  th e  r o le  o f  p reced en t in  th e  

E n g lish  system  o f case  law. Parke, J . , summed up th e  modern th e o ry  o f 

case  law in  th e  famous 1833 case o f  Mirehouse y. R en n ell: 47

43E .g . , P. S te in ,  Logic and E xperience in  Roman and Common Law. 59
B.U.L. REV. 433, 435 (1979).

44E .g . , A. L. GOODHART, P receden t in  E ng lish  and C o n tin en ta l Law. 197,
L. Q. REV. 40, 42 (1934)

45E. g. , C. ALLEN, LAW IN THE MAKING 162 (7 th  ed. 1964).

4£G oodhart, P reced e n t, s u p ra . a t  41.

471 Cl. & F. 527, 546.
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Our common law system c o n s is ts  in  th e  app ly ing  to  new 
com binations o f  c ircum stances th o se  ru le s  o f  law which we 
d e r iv e  from le g a l p r in c ip le s  and ju d i c ia l  p reced en ts ; and 
fo r  th e  sake o f a t ta in in g  u n ifo rm ity , co n s is te n c y , and 
c e r ta in ty ,  we must apply th o se  r u le s ,  where th ey  a re  no t 
p la in ly  unreasonable and in co n v en ien t, to  a l l  cases which 
a r is e ;  and we a re  no t a t  l i b e r ty  to  r e j e c t  them, and to  
abandon a l l  analogy to  them, in  th o se  to  which th ey  have no t 
been ju d i c i a l ly  a p p lie d , because we th in k  th e  ru le s  a re  n o t 
as reasonab le  and convenient as we o u rse lv es  could  have 
devised.

Once a p r io r  case d i r e c t ly  in  p o in t has been found, i t  " is  no 

lo n g er one which mav be used as a p a t te rn ;  i t  i s  one which must be 

fo llow ed in  th e  subsequent case .'"*8

There has been a sm all d isp u te  about j u s t  when t h i s  modem theory  

took  ho ld  in  E ng lish  law. P ro fe sso r A llen  d a ted  i t  in  th e  n in e teen th  

c e n tu ry ,43 w hile Holdsworth s a id  th a t  i t  was "reached  s u b s ta n t ia l ly  by 

th e  end o f th e  e ig h te e n th  cen tu ry . " SB N ev e rth e le ss , th e re  i s  l i t t l e  

d is p u te  th a t  throughout most o f  i t s  h is to r y  th e  common law o p era ted  

w ith o u t a th eo ry  o f  b ind ing  p receden t.

Except fo r  B racton , th e re  was v i r t u a l l y  no c i t a t i o n  o f  e a r l i e r  

d e c is io n s  by e a r ly  E ng lish  le g a l t r e a t i s e  w r ite r s .  Gray found one 

re fe re n c e  each in  G lanv il and and F le ta ,  none in  3 r i t t o n ,  and only  

e lev en  in  L i t t le to n .  51

uaG oodhart, su p ra . a t  41.

1,9LAW IN THE MAKING, su p ra , a t  21S.

50Case Law. SO L.Q.R. 180 (1934).

: ’*J. C. GRAY, THE NATURE AND SOURCES OF THE LAW 212, 213 (2nd ed. 
1921).
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B racton  c o l le c te d  some 2,000 cases in  h is  Note Book, and h is  

T re a tis e  co n ta in s  about 500 re fe re n c e s  to  c a s e s .52 There i s  some 

q u es tio n  w hether, in  c i t in g  c a se s , he m erely fo llow ed contem porary 

p r a c t ic e ,  o r  w hether he inven ted  such a p ra c t ic e .  P lu c k n e tt,  

cau tio n in g  us a g a in s t  assuming th a t  B rac to n 's  use  o f  case  law was any 

p a r t  o f contem porary le g a l th o u g h t, has argued th a t  c e r t a in ly  h is  use 

o f  p le a  r o l l s  was u n ique , s in c e  access to  them was v i r t u a l l y  

im possib le  to  o b ta in .5 3 M aitland  takes  an even firm er s ta n c e , ho ld ing  

th a t  th e  th i r t e e n th  cen tu ry  i s  f a r  too  e a r ly  a d a te  to  suppose th a t  

th e  law was case  law o r th a t  a prev ious judgment was reg ard ed  as 

b ind ing  a u th o r i ty ; i f  used a t  a l l ,  a p r io r  d e c is io n  m erely i l l u s t r a t e d  

th e  custom o f th e  co u rt. On ra r e  occasions p receden ts  ( exempl.a) may 

have been a l le g e d  in  c o u r t,  b u t as a genera l r u le  th e  judges would 

reg a rd  them selves as having im p lic i t  knowledge o f  th e  consuetudo 

c u r ia e  and would n o t f e e l  bound to  argue p a s t cases. 54 A lle n , on th e  

o th e r  hand, has claim ed th a t  th e  evidence is  s tro n g  th a t  by th e  l a s t  

q u a r te r  o f  th e  t h i r t e e n t h  cen tu ry  th e  p ra c t ic e  o f  c i t a t i o n  was 

freq u en t. 55

Whatever th e  s tan d a rd  p r a c t ic e  o f  h is  tim e , B racton , in  a d d itio n  

to  h is  own custom o f  c i t in g  p r io r  ca ses , la id  down a r u le  o f  ju d ic ia l  

decision-m aking  th a t  has f re q u e n tly  been taken  as th e  f i r s t  E ng lish  

s ta tem en t o f  th e  d o c tr in e  o f  p receden t and o f le g a l  reaso n in g  by

52See, ALLEN, s u p ra , a t  188, 189).

53T .F.T . PLUCKNETT, A CONCISE HISTORY OF ENGLISH LAW

541 POLLOCK & MAITLAND, s u p ra , a t  183, 184.

55LAW IN THE MAKING, su p ra , a t  188.
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analogy: 5 6

I f  new and unusual m a tte rs  a r i s e  which have n o t b e fo re  been 
seen in  th e  realm , i f  l ik e  m a tte rs  a r i s e  l e t  them be decided  
by l ik e  (s i, tamen s im i l ia  e r in e r in t  p e r s im ile  iu d ic e n tu r '), 
s in c e  th e  occasio n  i s  a good one fo r  proceeding a s im ilib u s  
ad s im i l ia .

I t  i s  i r o n ic  th a t  t h i s  passage should  be considered  th e  foundation  o f

th e  d o c tr in e  which more th an  any o th e r  d is tin g u is h e s  E n g lish  common

law from Roman law, fo r  i t  c le a r ly  r e s t s  h eav ily  on s tan d a rd  Roman

le g a l  d o c tr in e . An ex ce rp t o f  J u l i a n 's  in  J u s t in ia n 's  D igest r e a d s :57

[W]hen a r u le  i s  la id  down in  th e  f i r s t  in s ta n c e , a more 
p re c is e  p ro v is io n  has to  be made, e i th e r  by in te r p r e ta t io n  
o r e l s e  by d i r e c t  l e g i s l a t i o n . . .

I t  i s  im possib le  fo r  every  p o in t to  be ex p ress ly  
comprehended in  s t a tu te s  o r s e n a to r ia l  decrees; s t i l l  i f  in  
any case th a t  a r i s e s ,  th e  meaning o f  th e  enactment i s  c l e a r ,  
th e  p re s id in g  m a g is tra te  ought to  extend th e  ru le  to  
analogous cases  to  th e  one expressed  and lay  down th e  law 
accord ing ly .

Another p a r a l l e l  i s  found in  th e  Summa o f th e  g re a t Roman

g lo s s a to r  A zo:58

Sometimes in  c o u rt p roceed ings th e re  i s  a doubt about how a 
novel a f f a i r  i s  to  be s e t t l e d ;  sometimes th e re  i s  a doubt 
about th e  meaning o f  a law. I f  th e  doubt concerns a new 
a f f a i r  th e  Emperor i s  to  be c o n su lte d , i f  he i s  p re se n t and 
i f  i t  i s  p o s s ib le . . .  I f  i t  i s  n o t p o s s ib le ,  one must 
proceed de s im ilib u s  ad s im i l ia . . .

I t  must be understood  th a t  fo r  B racton’ s Roman models, p roceed ing  

de s im ilib u s  ad s im i l ia  does no t mean em phasizing th e  a u th o r i ty  o f  any 

case  in  p a r t i c u la r ,  b u t o f  a  s e r ie s  o r  group o f cases c re a tin g  a

5SDE LEGIBUS, s u p ra , a t  21.

57D. 1 .3 . 11 & 12

58SUMMA CODICIS 1 .1 2 , quoted in  F. C heyette , Custom. Case Law, and 
Medieval " C o n s titu tio n a lism ": A R e-exam ination, s u p ra , a t  385, 386.
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p r a c t i c e .59 T h is , as we have seen , i s  n o t t r u e  o f  th e  modem E ng lish  

n o tio n  o f  case  law and p re c e d e n t, where every c o u rt i s  h e ld  to  be 

a b s o lu te ly  bound by a l l  d e c is io n s  o f  c o u rts  s u p e r io r  to  i t s e l f  and 

g e n e ra lly  bound by th e  d e c is io n s  o f  c o -o rd in a te  c o u rts  " in  th e  absence 

o f  s tro n g  reasons to  th e  c o n t ra ry .1160 We do no t know i f  B racton 

e n t i r e ly  accep ted  th e  Roman view o f  p re c e d e n t, bu t i t  i s  q u ite  c le a r  

th a t  he d id  n o t ho ld  th e  modem v iew , in  which th e  most re c e n t case  in  

p o in t i s  e n t i t l e d  to  th e  most w eight. W hile he f r e e ly  used p r io r  

cases  in  h is  t r e a t i s e ,  they  were o ld  cases; and he used them fo r  th e  

purpose o f  c r i t i c i z i n g  more contem porary cases which he thought had 

p e rv e r te d  th e  o ld  la w .61 As P lu c k n e tt pu t i t ,  h is  cases were c a r e fu l ly  

s e le c te d  to  show what th e  law ought to  be , n o t because he thought they  

had any b ind ing  a u th o rity . 62 S t i l l ,  h is  use o f  decided  cases 

accustomed lawyers o f th e  t h i r t e e n t h  and e a r ly  fo u r te e n th  c e n tu r ie s  to  

d is c u s s in g  c a se s , and th i s  was a  s ig n i f i c a n t  s te p  in  th e  development 

o f  a case  law sy stem .63

" G o o d h a r t, s u p ra , a t  42. 

"H o ld sw o rth , su p ra , a t  181.

" See PLUCKNETT, su p ra , a t  343, 344. 

6 2 Id.

63I£ . a t  180 (1929 ed. ).
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CHAPTER SIX

THE JURISPRUDENCE OF THE COMMON LAWYERS 

IN THE YEAR BOOK PERIOD
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CUSTOM AND REASON IN TEE YEAR BOOKS

I have shown th a t  th e  m edieval common law t r e a t i s e  w r ite r s  o f f e r  

l i t t l e  suppo rt fo r  th e  d e s c r ip t io n  o f  m edieval common law 

ju risp ru d en c e  as a system o f though t in  which law was seen p r im a r ily  

as custom th a t  o b ta in ed  i t s  fo rc e  n o t from human w il l  bu t from i t s  

mere e x is ten ce . The common law, acco rd ing  to  th i s  d e s c r ip t io n , was 

understood  by th e  common law yers to  permanent and unchanging and 

fundam ental in  s e v e ra l re s p e c ts :  i t  was above th e  King, th e  King

could n o t change i t ,  and when le g i s l a t io n  was enac ted , i t  m erely 

d ec la red  th e  p re e x is t in g  custom ary la w .1

I s h a l l  now argue th a t  th e  re p o rte d  co u rt cases o f  th e  l a t e  

m edieval p e rio d  a lso  o f f e r  very  l i t t l e  evidence fo r t h i s  concep tion  o f 

th e  common law. In  my read in g  o f  approxim ately  1,600 Year Book cases 

spannin g th e  p e r io d  from Edward I  to  Edward IV ,2 I  found much t a lk  

among lawyers and judges o f  common law, o ld  law, and common r ig h t ,  bu t 

very  l i t t l e  t a lk  o f custom. The c le a r  excep tions concerned lo c a l ,  

p a r t i c u la r  custom, o f te n  in  d e ro g a tio n  o f th e  common law. This r a is e s  

th e  q u es tio n  why, i f  th e  n o tio n  o f  immemorial custom was so c e n t r a l  to  

th e  ju r isp ru d e n c e  o f  E n g lish  law yers o f  th e  th i r te e n th  and fo u rte e n th  

c e n tu r ie s ,  i t  was v i r t u a l l y  never d iscu ssed . One case in  th e  p e rio d

2As we have seen , F r i t z  Kern, A. S. C a r ly le , and C. H. M cllwain were 
among th e  most prom inent defen d ers  o f  t h i s  in te rp r e ta t io n  o f  m edieval 
common law ju risp ru d en c e . For some o f th e  most re c e n t s ta tem en ts  see 
E. Lewis, MEDIEVAL POLITICAL IDEAS (1954), and G. H askins, E xecutive 
J u s t ic e  and th e  Rule o f  Law: Some R e fle c tio n s  on T h irteen th -C en tu rv
England. 30 SPECULUM 529 (1955).

2Beginn ing w ith  Year Book 21 Edward I ,  I  read  a l l  th e  cases fo r  th e  
year chosen fo r  y ea rs  s e le c te d  a t  about te n  year in te rv a ls .

251

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

surveyed d id  connect custom w ith  th e  common law, bu t i t  p rovides 

l i t t l e  com fort to  th e  adheren ts o f  th e  d o c tr in e  o f  immemorial custom. 

In  th a t  c a se 3 counsel conceded th a t  " th e  custom which he a l le g e s  on 

h is  b e h a lf  was th e  common law b e fo re  th e  S ta tu te  o f  M erton .. .  " He 

added, however; "b u t by s ta tu te  was th a t  a l t e r e d . . .  " While a custom 

ad m itted ly  may have been p a r t  o f th e  common law, th e  f a c t  th a t  in  only 

one case  ou t o f  1,600 d id  I f in d  custom connected  w ith  th e  common law 

suggests  t h a t  id e n t i f i c a t io n  o f th e  common law w ith  custom was no t 

c e n tra l  to  t h i r t e e n t h  and fo u rte e n th  cen tu ry  ju risp ru d e n c e . Even th i s  

s in g le  case  makes i t  p la in  th a t  n e i th e r  common law nor custom was 

considered  perm anent and unchanging.

For th e  E n g lish  lawyers o f t h i s  p e r io d , m oreover, s ta tu te s  took 

precedence o ver th e  common law in  cases o f  c o n f l i c t  (and c o n f l i c t  was 

e x p l i c i t ly  reco g n ized  to  e x i s t ) , o r  where th e  s t a t u t e  was in  th e  

n eg a tiv e . No one doubted th a t  th e  common law could  be changed o r 

abrogated  by s t a t u te .  In  1344, fo r  in s ta n c e , W illoughby, J . remarked, 

"S c ire  fa c ia s  was g iven  a t  common law, b u t th e  p ro cess  i s  abridged  by 

s t a t u t e . . . "u In  an o th er case l a t e r  th a t  y e a r ,  Thorpe argued , "At 

common la w .. .  th e  judgment was no o th e r  b u t t h a t  th e  voucher should 

s ta n d , and in  t h a t  re sp e c t th e  law i s  changed by s t a t u t e . . . " 5

Cases f re q u e n t ly  involved d isp u te s  over w hether a p a r t i c u la r  

s t a t u te  ab ro g a te s  th e  common law, o r  w hether a p a r ty  may choose

3Y.B. 21 Edward I 62.

“Y.B. 18 Edw. I l l  241.

SY.B. 18 Edw. I l l  128,130.
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between two rem edies. For example, in  Sampson y. Grene (1310)6 we 

f in d  th e  fo llow ing  colloquy:

DENOM: th e  s t a t u t e  (W estm inster) does n o t ab rogate  th e  
common la w ... BEREFORD, CJ: . . . y o u  should  understand  th a t  
th e  s t a t u t e  was n o t made fo r  n o th in g , b u t was made because a 
remedy accordan t w ith  lev  was n o t o rda ined  by th e  o ld  law.
DENOM: We have seen  a l ik e  case  in  which d iv e rs e  remedies 
were o rd a in ed , and a man was allow ed to  e l e c t . . .  BEREFORD,
CJ: Yes, where bo th  a re  accordan t w ith  le v . . .

In  a second v e rs io n  o f  th i s  case B ereford  i s  re p o r te d  to  have s a id ,

" i f  s t a t u t e  o rd a in s  an o th er w r i t ,  i t  a b o lish e s  t h i s ,  fo r  i t  does n o t

o rd a in  th e  o th e r  w ith o u t cause. The cause o f th e  s t a tu te  was th a t

th i s  w r i t  was no t founded on any reaso n  ( su r  n u l resoun) . " When

B ereford  s a id  th a t  a remedy accordan t w ith  le v  was no t o rdained  by th e

o ld  law, th e  "o ld  law" he re fe r r e d  to  was th e  common law which e x is te d

a t  th e  tim e th e  s t a t u t e  was enacted.

Denom d isc u sse s  th e  ab ro g a tio n  o f  th e  "common law"; B ereford  o f

th e  "o ld  law". These term s were in te rc h a n g e a b le  in  th e  fo u rte e n th

cen tu ry . The common form ula by which a p a r ty  was pu t to  h is  choice o f

rem edies was expressed  bo th  ways. For exam ple, in  one 1304 case a

p a r ty  was asked , "How w i l l  you a id  y o u rs e lf  fo r  th e  k in g , by common

law o r by s t a t u te ? " 7 The same form ula i s  p u t in  s l i g h t ly  d i f f e r e n t

words: "How w i l l  you a id  y o u rse lf?  by th e  new law o r by th e  o ld  law?"*

I f  g e n e ra l custom and common law were n o t regarded  as immutable,

were th ey  a t  l e a s t  regarded  as immemorial? They were n o t ,  a t  l e a s t

th rough  th e  g r e a te s t  p a r t  o f  th e  Year Book p e rio d . One should

6Y.B. 4 Edw. I I  112-113.

7Y.B. 32 Edw. I  28.

*Y.B. 321 Edw. I 258.
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d is t in g u is h ,  however, between th e  q u es tio n  o f  w hether most customs 

were a c tu a l ly  regarded  as having e x is te d  from tim e immemorial and 

w hether such e x is te n c e  was regarded  as th e o r e t ic a l ly  necessary  to  g ive  

g en e ra l customs th e  fo rce  o f law. In  reg a rd  to  th e  f i r s t  q u es tio n , i f  

th e  Year Book lawyers b e liev ed  g en e ra l customs to  have e x is te d  from 

tim e -immem orial th ey  d id  no t say  so. The f i r s t  s ta tem en t I found 

p ro c la im in g  g en e ra l custom, o r th e  common law, to  be immemorial was 

made in  th e  te n th  year o f Edward IV. 9 As to  th e  second q u es tio n , a 

t e s t  o f  th e  v a l id i t y  o f lo c a l ,  p a r t i c u la r  customs was, from very  e a r ly  

in  th e  Year Book p e r io d , th a t  th ey  had e x is te d  from tim e im mem orial.10 

But t h i s  requ irem ent ap p lied  only  to  p a r t i c u la r  customs. We know th i s  

because o f  th e  absence o f d isc u ss io n  about th e  immemorial n a tu re  of 

g en e ra l customs and because a lawyer once o b je c te d  th a t  a claim  based 

on th e  law and custom o f th e  realm  f a i l e d  to  a l le g e  th a t  th e  custom 

had e x is te d  from tim e immemorial. The c o u rt r e je c te d  th e  o b je c tio n  

ou t o f  h a n d .11

I  b e l ie v e  t h i s  d if fe re n c e  in  th e  tre a tm e n t o f g en era l and 

p a r t i c u la r  custom to  be founded, as Salmond th o u g h t ,12 on th e  can o n is t 

d i s t i n c t i o n  between iu s commune and consuetud ines. Iu s commune was 

th e  common, g en e ra l law o f th e  whole church. Consuetudines were

9"Common law has e x is te d  s in c e  th e  c re a tio n  o f  th e  w orld ."

10S ee . e . g . , Y.B. 17 Edw. I l l ,  where Mobray argues th a t  th e  B a i l i f f  o f 
L ansdale has c e r t a in  lo c a l r e s p o n s ib i l i t i e s  because "such has been th e  
custom from tim e whereof th e re  i s  no memory.. . "

“ Y.B. 2 Hen. IV 18.

12J . SALMOND, JURISPRUDENCE 223 (7 th  ed. 1924). As we saw in  chap te r 
th r e e ,  th e  m edieval c i v i l  law made a s im ila r  d is t in c t io n .
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d iv e rg e n t lo c a l  customs. In  th e  canon law, no consuetudo could 

d ero g a te  from th e  g en era l law u n le ss  i t  was p r a e s c r ip ta . th a t  i s ,  

u n le ss  i t  had endured fo r  th e  le g a l  p e rio d  o f p re s c r ip t io n .  This 

p e r io d  v a r ie d , b u t one s ta n d a rd  o p in io n  held  th e  p roper p e r io d  to  be 

tim e immemorial. "Time immemorial", however, was w idely  in te rp re te d  

to  mean no more th an  fo r ty  y ea rs .

Mcllwain and C a rly le , and a h o s t o f more re c e n t s c h o la rs  b lin d ly  

fo llow ing  them, went wrong in  t h e i r  understand ing  o f  E ng lish  custom 

because th ey  assumed th a t  E n g lish  id e as  about custom were Germanic in  

o r ig in . I found no s ta tem en t about custom or custom ary law in  th e  

m edieval common law l i t e r a t u r e  o r  Year Book re p o r ts  o f cases  th a t  was 

d e riv ed  from o th e r  than  c i v i l i a n  o r can o n ist d o c tr in e  on customs.

In  th e  th i r t e e n th  and fo u r te e n th  cen tury  cases i t  i s  fre q u e n tly  

a s s e r te d  th a t  "every  w r it  b rough t in  th e  K ing 's Court ought to  be 

framed accord ing  to  th e  common law o r s ta tu te . "13 But i f  th e  law o f 

k in g 's  c o u rts  i s  understood to  be e i th e r  s ta tu te  law o r common law, 

th en  what was th e  lev  o f which C hief J u s t ic e  B ereford  spoke in  Sampson 

v. Grene when he conceded th a t  a many might e le c t  between common law 

and s t a t u t e  i f  bo th  were in  accordance w ith  lev ? Have we a t  l a s t  

found M cllw ain 's  custom—a h ig h e r  law to  which o th e r  laws must 

conform? We have n o t, fo r  in  B e re fo rd 's  fo rm u la tion , i f  a s t a t u t e  

c o n f l i c t s  w ith  le v  th e  r e s u l t  i s  n o t th a t  le y  i s  fo llow ed a t  th e  

expense o f  s t a t u t e ,  o r th a t  th e  common law is  fo llow ed, b u t th a t  th e  

s t a t u t e  a lone w i l l  c o n tro l th e  case. I t  i s  t r u e  th a t  such a s t a t u t e

13See. .g.g. , Y. B. 22 Edw. I  528 (1294). Another v e rs io n  a s s e r ts :  "To 
th a t  you cannot g e t ,  u n le ss  by (one o f) .tw o  ways: e i th e r  by common law 
o r by s t a t u t e . "  Y. B. 4 Edw. I I  85 (1310).
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w il l  be in te rp re te d  very  s t r i c t l y ,  bu t i t  w i l l  be followed.

The Year Book e d i to r  t r a n s l a te s  " le y "  as " le g a l p r in c ip le "  o r 

"sound d o c trin e " . This i s  p la u s ib le  in te r p r e ta t io n ,  b u t as we s h a l l  

se e , th e re  a re  o th e r  a t t r a c t i v e  p o s s i b i l i t i e s .  In  an a l te r n a te

v e rs io n  o f  th e  case , B erefo rd  says t h a t  th e  d e fe c t o f  th e  common law

w r it  which occasioned th e  enactm ent o f  th e  s ta tu te  was th a t  i t  "was 

n o t founded on any reason  ( s u r  nu l resound. " The in fe re n ce  i s  s tro n g  

th a t  in  Sampson y. Grene B erefo rd  used " ley "  and "resoun" 

in terchangeab ly . 1U

There i s  much ta lk  o f  resoun in  th e  fo u rte e n th  cen tu ry  Year 

Books, b u t I am no t aware o f  a case  in  which counsel o r  judge makes 

e x p l ic i t  i t s  meaning f c r  law yers o f  th e  p eriod . This i s  most 

u n fo rtu n a te , fo r  i t  appears th a t  t h i s  concep t, as employed by B ereford  

in  Sampson y. G rene. i s  a t  l e a s t  as c r i t i c a l  to  our understand ing  of 

common law ju risp ru d en c e  o f  th e  l a t e  m edieval p e rio d  as a re  th e  

concepts o f  custom o r p reced en t.

There are  s e v e ra l p la u s ib le  can d id a te s  fo r  th e  le v  o r  resoun to

which B ereford  re fe r re d . Perhaps th e  le a s t  l ik e ly  i s  th e  concept o f

e q u ity , understood  in  th e  sense  o f  a c o rre c tio n  o f 'in ju s t ic e .  Common 

law judges s t i l l ,  a t  th e  beg inn ing  o f  th e  fo u rte e n th  cen tu ry , 

e x e rc ised  an e q u ita b le  fu n c tio n . At l e a s t  as l a te  as th e  re ig n  o f

I t  would be in t e r e s t in g  to  know w hether th e  two Year Book v e rs io n s  
re p o r t th e  same p o in t in  th e  d isc u ss io n  o f th e  case. I t  was n o t 
uncommon fo r  judges and counsel to  cover th e  same p o in t more th an  once 
in  th e  d isc u ss io n  o f a c a se , and, in  doing so , to  vary  th e  language 
used. When s e v e ra l r e p o r te r s  were ta k in g  down what was s a id  in  such 
in s ta n c e s , sometimes one r e p o r te r  would s e iz e  on a v a r ia t io n  o f  a 
ju d g e 's  pronouncement g iven  a t  one p o in t in  th e  d isc u ss io n  and an o th er 
re p o r te r  upon a second v a r ia t io n  g iven  a t  a d i f f e r e n t  p o in t in  th e  
d iscu ss io n .
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Edward I I I  one f in d s  co u n se l, w ith o u t appearing  to  s u rp r is e  e i th e r  th e  

judges o r  th e  r e p o r te r ,  making such arguments a s , " S ir ,  when you see  

th e  m isch ie f to  be so outrageous in  our b e h a lf ,  i f  th i s  jo in d e r  be no t 

adm itted , i t  seems th a t  you w i l l  adm it us in  amendment o f  th e  common 

l a w . . . " 15 Arguments about th e  "m isch ie f"  th a t  w i l l  r e s u l t  i f  th e  law 

i s  s t r i c t l y  fo llow ed were n o t in f re q u e n t, and i f  th ey  d id  n o t u su a lly  

c a r ry  th e  day th ey  a t  l e a s t  appeared to  be regarded  as being  e n t i t l e d  

to  s e r io u s  c o n s id e ra tio n . A freq u en t v a r ia t io n  was th e  claim  th a t  i f  

some adjustm ent was no t made in  th e  s t r i c t  requirem ents o f th e  law,

" i t  would be hard  o th e rw is e ." 16 T y p ic a lly , such e q u ita b le  claim s were 

n o t made in  term s o f  reso u n . b u t a t  l e a s t  one such argument was t i e d  

to  th e  id e a  o f  resoun . In  1341, Mobray argued th a t  "law  ought to  be 

in  accordance w ith  reso u n . and to  ta k e  away m i s c h ie f . . . " 17 I t  i s  q u ite  

p o s s ib le  h e re , however, th a t  Mobray1s in te n t io n  was to  s e t  fo r th  two 

s e p a ra te  requ irem ents o f  th e  law r a th e r  th an  to  suggest a connection  

between reason  and ta k in g  away m isch ie f.

A more convincing  read in g  o f  resoun i s  to  ta k e  i t  to  be th e  word 

th e  common lawyers used in  p la c e  o f  th e  n a tu ra l  law o f th e  c an o n is t 

and c iv i l i a n s .  C h ris to p h er S t. German, in  th e  e a r ly  s ix te e n th  

c e n tu ry , s ta te d  c a te g o r ic a l ly  th a t  where th e  c iv i l i a n s  used th e  term  

n a tu ra l  law, th e  common law yers r e f e r r e d  to  "reason". I t  i s  no t c le a r  

th a t  th e  fo u r te e n th  cen tu ry  common lawyers always used resoun in  t h i s  

way, bu t i t  i s  alm ost c e r t a in  th a t  th ey  sometimes did .

15Y.B. 17 Edw. I l l  98.

16Y.B. 17 Edw. I l l  306.

17Y.B. 15 Edw. I l l  (R .S .) 126.
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There i s  a t r a d i t i o n ,  reac h in g  back a t  le a s t  to  A r is to t le ,  o f  

ty in g  th e  id e a  o f  t r u e  law to  t h a t  o f  reason . In  A r i s to t l e 's  POLITICS 

i t  i s  s a id  t h a t : 18

He who commands th a t  law should  ru le  may be thus 
regarded  as commanding th a t  God and reason  a lone should 
r u l e . . .  Law (a s  th e  pure v o ic e  o f God and reason) may thus 
be d e fin e d  as 're a so n  f r e e  from a l l  p a s s io n '.

By th e  tim e o f  C icero , th e  law o f  n a tu re  had come to  be id e n t i f ie d  

w ith  th e  id e a  o f  th e  law o f r ig h t  reason . "True law i s  r ig h t  reason  

in  agreement w ith  n a tu re ; i t  i s  o f  u n iv e rs a l  a p p l ic a t io n , unchanging 

and e v e r l a s t in g ." 19 "Law is  th e  h ig h e s t reaso n , im planted in  n a tu re ,  

which commands what ought to  be done and fo rb id s  th e  opposite . This 

reaso n , w hen 'firm ly  f ix e d  and f u l l y  developed in  th e  human mind, i s  

law ."20 "The f i r s t  common p o sse ss io n  o f  man and God i s  reason. But 

th o se  who have reason  in  common must a lso  have r ig h t  reason  in  common. 

And s in c e  r ig h t  reason  i s  law, we must b e lie v e  th a t  men have law a lso  

in  common w ith  th e  g o d s ."21

These id e a s ,  tra n s m itte d  and m odified  by th e  Church F a th e rs  and 

m edieval th e o lo g ia n s , became th rough  th e  teach in g  o f  th e  Church and 

th e  p r a c t ic e  o f th e  canon law, a fundam ental p a r t  o f  a l l  m edieval 

th in k in g  about law. I t  i s  d i f f i c u l t  to  imagine th a t  th e  m edieval 

common law yers and ju d g es, many o f  whom were churchmen, could  have 

escaped t h e i r  in flu en ce .

18Bk. I l l ,  Ch. 16

19CICERO, THE REPUBLIC, BK. I l l ,  Ch. 22.

20CICERO, THE LAWS, Bk. I ,  Ch. VI.

21Id. , Bk. I ,  Ch. VII.
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The most im portan t p h ilo so p h ic a l trea tm e n t in  th e  M iddle Ages o f 

th e  connection  between n a tu ra l  law and reason  was undoubtedly th a t  o f 

Aquinas. In  Summa T heo log ica . responding  to  th e  argument th a t  "law 

p e r ta in s  no t to  th e  reaso n , b u t to  th e  w i l l " ,  Aquinas h e ld  th a t  w hile 

law i s  "a r u le  and measure o f a c ts  whereby man i s  induced to  ac t and 

r e s tr a in e d  from a c t in g " , th e  " ru le  and measure o f  human a c ts  is  th e  

reaso n , which i s  th e  p r in c ip le  o f  human a c t s . 1,22 A law, he says, " is  

no th in g  e ls e  bu t a d ic ta te  o f p r a c t i c a l  r e a s o n . . . " 23

At th e  to p  o f h is  h ie ra rc h y  o f  laws Aquinas p laces  " e te rn a l  law" 

which i s ,  in  A ugustine’s words, " th a t  law which i s  th e  Supreme

R eason.. . " 2U The w orld i s  ru le d  by d iv in e  p rov idence, and " th e  whole

community o f  th e  u n iv e rse  i s  governed by d iv in e  re a s o n .1,25

The r a t io n a l  c re a tu re  has a sh a re  in  th i s  d iv in e  reason  through 

n a tu ra l  law, which God i n s t i l l s  in to  m en's m inds.26

F in a l ly ,  from th e  p rece p ts  o f n a tu r a l  law, "as from g en era l and

indem onstrab le p r in c ip le s ,  . . . t h e  human reason  needs to  proceed to  th e  

more p a r t i c u la r  d e te rm in a tio n  o f  c e r t a in  m a tte r s .1,27 The p a r t i c u la r  

d e te rm in a tio n s , d ev ised  by human rea so n , a re  c a l le d  human laws. 28 

While man has a n a tu ra l  p a r t i c ip a t io n  in  th e  e te rn a l  law, th i s

22SUMMA THEOLOGICA 4 (H afner L ib ra ry  o f  C la ss ic s  1953).

a t 12.

‘Id . a t 11.

‘Id . 12.

‘Id . a t 9, 13.

I d . a t 15.

‘Id .
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p a r t i c ip a t io n  i s  im perfect. He knows c e r ta in  g en e ra l p r in c ip le s ,  b u t 

does n o t p a r t i c ip a te  in  th e  e te rn a l  reaso n  and law to  th e  e x te n t o f 

knowing how to  make p a r t i c u la r  d e te rm in a tio n s  o f  in d iv id u a l c a s e s .29

Aquinas makes a c r i t i c a l  d is t in c t io n  between sp e c u la tiv e  reason  

and p r a c t i c a l  reason. In  th e  case o f  s p e c u la tiv e  reason , bo th  th e  

common p r in c ip le s  and th e  sp e c ia l  conclusions a re  n e c e s s a r i ly  tru e .

In  p r a c t i c a l  reason , which i s  concerned w ith  co n tin g en t m a tte rs  such 

as human a c t io n s ,  th e re  a re  some n ecessa ry  t r u th s  in  th e  common 

p r in c ip le s ,  bu t th e  more s p e c if ic  and p a r t i c u la r  we g e t ,  th e  more 

d e v ia tio n s  we find . A ll men do no t draw th e  same p a r t i c u la r  

conc lu sio n s  from th e  p r in c ip le s  o f  p r a c t ic a l  reason  because some men’s 

reason  has become d is to r te d  by p ass io n  o r  bad h a b i ts .  The n a tu ra l  

law, in  i t s  f i r s t  common p r in c ip le s ,  i s  th e  same among a l l  men, "bo th  

as to  v a l i d i t y  and r e c o g n i t io n ." 30 However, c e r ta in  deriv ed  norms, 

which a re  conclu sions o f  th e se  common p r in c ip le s ,  a re  v a l id  and 

recogn ized  only  in  a m a jo rity  o f c a s e s .31

Lack o f  u n iv e rs a l agreement about th e  p a r t i c u la r  requ irem ents o f  

n a tu ra l  law does n o t ,  however, d e t r a c t  from th e  fo rc e  o f n a tu ra l  law. 

The fo rc e  o f  a  p a r t i c u la r  human law as law depends upon th e  e x te n t o f  

i t s  j u s t i c e ,  which in  tu rn  invo lves r ig h tn e s s  accord ing  to  th e  r u le  o f 

reason . S ince  th e  f i r s t  r u le  o f  reason  i s  th e  law o f n a tu re ,  to  th e  

e x te n t t h a t  any human law d e f le c ts  from th e  law o f  n a tu re  i t  i s  no

29Id .

30Id . a t  49.

3 *Id. a t  50.
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longer a law bu t a p e rv e rs io n  o f  la w .32

The p o in t in  su rvey ing  th i s  t r a d i t i o n  o f  speaking o f  a h ig h e r 

law, to  which p a r t i c u la r  human laws must conform i f  th ey  be law, in  

term s o f  reaso n , i s  n o t to  argue th a t  th e  m edieval common lawyers took  

t h e i r  g en e ra l id eas  about ju r isp ru d e n c e  d i r e c t l y  from any of th e  

th in k e rs  h e re  surveyed. We sim ply do no t have enough evidence to  be 

a b le  to  re c o n s tru c t  in  any d e t a i l  a  g e n e ra l ph ilosophy o f  law fo r  

them. Indeed, i t  may be doubted th a t  most m edieval common lawyers 

p o ssessed  a co h e re n t, s e lf -c o n sc io u s  g e n e ra l th e o ry  o f ju r isp ru d e n c e  

a t  a l l .  What i s  c le a r  i s  th a t  a t  l e a s t  some m edieval common lawyers 

h e ld  a concep tion  o f  a h ig h e r law which p la ced  c o n s tra in ts  on th e  

outcome o f  p a r t i c u la r  cases and th a t  th ey  r e f e r r e d  to  t h i s  h ig h e r law 

as "reason". The t r a d i t i o n  o f th in k in g  about h ig h e r law in  term s o f  

reason  alm ost s u re ly  inform ed n e a r ly  every  educated  E uropean 's  

unders tan d in g  o f  th e  n a tu re  o f law in  g en e ra l. I t  would have been 

d i f f i c u l t  fo r  men even as in s u la r  in  t h e i r  though t as th e  common 

lawyers appear to  have been to  have avoided exposure to  th e  n a tu ra l  

law ideas  o f th e  l a t e  m edieval Church, even i f  they  knew no c i v i l  law 

and l i t t l e  canon law. 33

32Id . a t  58

33The c i v i l  law and th e  canon law ( e s p e c ia l ly  th e  canon law) were 
im portan t sources o f  m edieval n a tu ra l  law th e o ry . P o llock  argued th a t  
th e  reason  th e  common lawyers spoke o f  "reaso n "  in s te a d  o f  r e f e r r in g  
to  th e  law o f n a tu re  by name la y  in  th e  f a c t s  th a t  th e  canon law was 
th e  p r in c ip le  v e h ic le  o f th e  law o f n a tu re ,  and th a t  th e  common 
lawyers f e l t  th re a te n e d  by, and je a lo u s  o f ,  th e  canon law yers. (F. 
POLLOCK, "The H is to ry  o f th e  Law o f N a tu re ,"  in  JURISPRUDENCE AND 
LEGAL ESSAYS, 1961.) This i s  sh ee r sp e c u la tio n .

261

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

From th e  Year Book evidence we a re  unab le  to  draw many firm  

conclusions concern ing  th e  m edieval common law yers ' understand ing  o f 

th e  r e la t io n  o f  E ng lish  customs and s t a tu te s  to  re so u n . bu t we can 

draw a few. F i r s t ,  to  th e  e x te n t th a t  E n g lish  law was seen as being  

su b je c t to  a fundam ental o r h ig h e r law, t h i s  law was understood  to  be 

n o t g en e ra l custom bu t resoun . The enactm ent o f  s ta tu te s  a b o lish in g  

o ld  custom ary ru le s  and e s ta b l is h in g  new law was exp la ined  p re c is e ly  

on th e  grounds th a t  th e  o ld  custom was n o t in  accordance w ith  le v  o r 

resoun . 3u The f a c t  th a t  som ething had been th e  custom in  years  p a s t  

would n o t save i t  in  th e  p re se n t ( a t  l e a s t  in  th e o ry ) i f  i t  were n o t 

in  accord w ith  resoun. "One has heard  speak o f  what B ereford  and 

K erle  d id  in  such a  c a s e . . .  b u t n e v e r th e le s s  no p reced en t i s  o f  such 

fo rce  as resoun— 35 Second, I  have found no m edieval case in  which 

th e  v a l id i t y  o f  a s t a t u t e  was q u es tio n ed  on th e  ground th a t  i t  was 

co n tra ry  to  resoun . F in a l ly ,  i t  appears th a t  m edieval E ng lish  

d o c tr in e  as to  th e  p la ce  and fo rc e  o f resoun in  th e  common law was no t 

f irm ly  s e t t l e d .  This i s  perhaps b e s t  i l l u s t r a t e d  in  th e  1345 

co lloquy36 in  which counsel a rg u es , " I  th in k  you w i l l  do as o th e rs  

have done in  th e  same c a se , o r  e l s e  we do n o t know what th e  law i s . "  

H il la ry ,  J . , a t  th i s  p o in t i n t e r j e c t s ,  " I t  i s  th e  w i l l  o f th e  

j u s t i c e s ,"  b u t S tonore , th e  C hief J u s t ic e ,  c o n tra d ic ts  t h i s ,  s t a t in g ,  

"No; lev  e s t  resoun . " Here we have rep ea ted  th e  argument o f Q uestion 

90 o f th e  SUMMA THEOLOGICA, where Aquinas d e c is iv e ly  r e je c ts  th e

3I*Y.B. 4 Edw. I I  112-113.

35Y.B. 19 Edw. I l l  376.

36Y.B. 19 Edw. I l l  378.
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o b je c tio n  th a t  "law  p e r ta in s  n o t to  th e  reaso n , bu t to  th e  w i l l . "  The 

r e p o r te r  o f our case  leaves th e  d is p u te  un reso lved .

I su sp ec t th a t  th e  most common u n d ers tan d in g  o f th e  p la ce  o f  

reason  in  m edieval E ng lish  law is  b e s t  expressed  in  th e  argument o f  

Mobray quoted above. "Law," he s a id ,  "ought to  be in  accordance w ith  

reaso n , and to  ta k e  away m isc h ie f , excep t where th e  co n tra ry  p r a c t ic e  

has been used as la w ."37 Reason, w h ile  an id e a l  fo r  th e  law, in  most 

cases w i l l  no t be allow ed to  s ta n d  in  th e  way o f  e s ta b lis h e d  p ra c t ic e .  

From tim e to  tim e, however, judges w i l l  be in c lin e d  to  modify th e  o ld  

law, and reason  w i l l  p rov ide  a conven ien t j u s t i f i c a t i o n  fo r  such an 

a c tio n .

A f in a l  can d id a te  fo r  th e  resoun o f  B ereford  rem ains. One cannot 

read  e x te n s iv e ly  in  th e  Year Books o f  th e  th i r t e e n th  and fo u rte e n th  

c e n tu r ie s  w ithou t g e t t in g  a  sense t h a t  judges f e l t  some c o n s tr a in t  to  

m a in ta in  coherence in  th e  law. I am n o t su g g es tin g  th a t  they  a lre ad y  

h e ld  Coke's d o c tr in e  o f  th e  a r t i f i c i a l  reason  o f  th e  law—th e  id ea  

th a t  through th e i r  long study  and common e ru d i t io n  th e  common lawyers 

were enabled to  see  th e  law as an a r t i f i c i a l  p e r fe c t io n  o f  reason . I 

f in d  no evidence th a t  common lawyers o f  th e  l a t e  m edieval p e rio d  

co n sc io u s ly  h e ld  such a d o c tr in e . But th e  a ttem p t to  m ain ta in  th e  

"reaso n ab len ess"  o f  th e  law in  th e  sen se  o f  in te r n a l  coherence is  

e v id e n t in  th e  e a r l i e s t  Year Books.

37Y.B. 15 Edw. I l l  (R.S. ) 126. I t  i s  p o s s ib le ,  o f cou rse , to  read  th e  
q u a lify in g  c la u se  "excep t where th e  c o n tra ry  p r a c t ic e  has been in  
u s e ,"  as l im it in g  only  th e  ta k in g  away o f  m isch ie f and no t a f f e c t in g  
th e  demand th a t  law be in  accordance w ith  reason . I su sp e c t, though, 
th a t  a q u a l i f ic a t io n  bo th  o f  th e  demands o f reason  and o f th e  r e l i e f  
o f  h a rd sh ip  b e t t e r  r e f l e c t s  s tan d a rd  ju d i c i a l  p r a c t ic e  o f th e  tim e.
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In  sum, th e  Year Books sim ply do n o t support th e  M cllwainian view 

o f custom as paramount in  m edieval E n g lish  law. The id e n t i f i c a t io n  o f 

th e  common law w ith  custom was n o t a  c e n t r a l  f e a tu re  o f  th i r t e e n th  and 

fo u r te e n th  cen tu ry  E n g lish  ju risp ru d e n c e . N either custom no r common 

law was seen  as immutable; one f in d s  freq u en t Year Book sta tem en ts 

th a t  th ey  had been changed. N e ith e r custom nor th e  common law was 

regarded  as fundam ental in  rhe  sense  th a t  co n tra ry  laws were in v a lid . 

In s te a d , th e  law was v e ry  c le a r  th a t  when custom and s t a tu te  were in  

c o n f l i c t ,  s t a t u t e  p re v a ile d . To th e  e x te n t th a t  th e  Year Books 

recogn ized  a h igher law which s e t  bounds on E ng lish  law, th a t  law was 

id e n t i f i e d  w ith  reaso n , not w ith  immemorial custom. F in a l ly ,  th e re  i s  

no Year Book ev idence, u n t i l  th e  very  end o f th e  p e r io d , th a t  th e  

m edieval common lawyers saw e i th e r  th e  common law o r g en era l custom as 

immemorial.
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CASE LAW AND PRECEDENT

B racton brought a broad g rasp  o f g en e ra l le g a l  theo ry  to  h is  

s tudy  o f  E ng lish  law, fo r ,  c o n tra ry  to  M aitland ’s v iew ,38 he was a 

h ig h ly  t r a in e d  Romanist. 39 Indeed , Holdsworth suggested  th a t  much o f 

th e  v igorous growth o f  E ng lish  law in  th e  th i r t e e n th  cen tu ry  was due 

to  a wide knowledge o f Roman le g a l p r in c ip le s  among E ng lish  law y ers .* 0 

In  th e  fo u rte e n th  and f i f t e e n th  c e n tu r ie s ,  however, th e  common lawyers 

appear to  have stopped ca rin g  about g en e ra l p r in c ip le s ,  and th e  common 

law grew more and more te c h n ic a l  and o r ie n te d  toward procedure. *1 In  

th e  l a t t e r  p a r t  o f  th e  re ig n  o f  Edward I ,  le g a l  w ritin g  came alm ost 

e n t i r e ly  to. ta k e  th e  form o f l i t t l e  t r a c t s  upon procedure and 

p lead in g . *2

By th e  end o f  th e  re ig n  o f  Edward I ,  Holdsworth observed , " th e  

on ly  way th e  s tu d e n t o r th e  p r a c t i t io n e r  could  le a rn  modem law was by 

a tte n d in g  c o u r t ,  ta k in g  o r borrow ing n o te s , and d is c u s s io n ."* 3 The 

Year Books o r ig in a te d  in  th e  e f f o r t s  o f some s tu d e n t o r  lawyer to  ta k e  

n o te s  o f  th e  proceedings o f th e  co u rt. U nlike th e  C on tinen ta l 

r e p o r te r s  o f  c a se s , who appear co n sc io u sly  to  have been engaged in  

c o l le c t in g  " a u th o r i t ie s " —d e c is io n s  which t e l l  unm istakably th e  ru le s

381 POLLOCK & MAITLAND, HISTORY OF ENGLISH LAW 208 (2nd ed. 1968).

39P ro fe sso r  Thorne has g iven  th e  evidence fo r  t h i s  claim  in  th e  
In tro d u c tio n  to  h is  e d i t io n  o f DE LEGIBUS.

*°2 W. HOLDSWORTH, HISTORY OF ENGLISH LAW 287 (4 th  ed. 1966).

*3Id .

*22 HOLDSWORTH, su p ra , a t  322; T .F .T . PLUCKNETT, A CONCISE HISTORY OF 
ENGLISH LAW 186-187 (1929 ed. ).

*32 HOLDSWORTH, su p ra , a t  536.
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o f law—th e  Year Book r e p o r te r s  seem in d i f f e r e n t  to  th e  d ec isio n ; th ey  

a re  n o t looking  fo r  a u th o r i ty  o r  s u b s ta n tiv e  law. T heir g re a t o b je c t 

was th e  in s t r u c t io n  o f  s tu d e n ts  and p r a c t ic in g  lawyers in  th e  a r t  o f 

p lead in g  and p ro c e d u re .44 To modem law yers u n fa m ilia r  w ith  th e  

in t r i c a t e  " s k i l l f u l  and re c o n d ite  game" o f  o ra l  p le ad in g , th e  Year 

Books a re  bound to  seem la rg e ly  u n in te l l ig ib le ;  th ey  "appear in  many 

cases to  be m erely re p o r ts  o f  d e s u lto ry  co n v ersa tio n s  between judge 

and co u n se l, which o f te n  te rm in a te  w ith o u t reach ing  a d i s t i n c t  is su e  

o f  f a c t  o r  law .1145 In  re p o r tin g  th e  o r a l  debate  which preceded th e  

fo rm u la tion  o f  th e  is s u e , th e  l in e  between argument and d ec is io n  

tended to  be o b l i te r a te d .  Indeed , th e  Year Books were r e a l ly  re p o r ts  

o f arguments; i t  was th e  argument r a th e r  th an  th e  d e c is io n  th a t  

in te r e s te d  th e  p ro fe s s io n .46 "What th e  judgment was nobody knew and 

nobody c a re d ." 47 N a tu ra lly  t h i s  made th e  u se  o f Year Book cases as 

le g a l a u th o r i ty  n e a r ly  im p o ss ib le ,4* and y e t i t  remains t r u e  th a t  th e  

Year Books a re  th e  foundation  o f  th e  modern system c f  case  law.

Even in  th e  cases re p o rte d  in  th e  e a r ly  Year Books, counsel and 

judges d id  from tim e to  tim e c i t e  p a s t  d e c is io n s , and th i s  f a c t ,  as 

A llen  p o in ts  o u t,  a t  l e a s t  shows th a t  th e  p ro fe s s io n  considered  them a 

re le v e n t p a r t  o f le g a l argum ent.49 Judges sometimes made i t  c le a r ,

44T.F. T. PLUCKNETT, EARLY ENGLISH LEGAL LITERATURE 102 (1958).

452 HOLDSWORTH, s u p ra , a t  553; a lso  se e  PLUCKNETT, EARLY ENGLISH LEGAL 
LITERATURE, su p ra , a t  103

462 HOLDSWORTH, su p ra , a t  555-556.

47PLUCKNETT, EARLY ENGLISH LEGAL LITERATURE, su p ra , a t  103.

48 Id. a t  104.

49LAW IN THE MAKING, su p ra , a t  190.
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however, t h a t  th e  c i t in g  o f  a case in  p o in t  was n o t s u f f ic ie n t  to  win 

th e  day- In  one o f  th e  e a r l i e r  Year Book cases th e  fo llow ing  exchange 

to o k  p la ce : 5 0

P lav s : We have seen a case where th e  Admeasurement was no t
had u n t i l  he had w arran ted  o r was o usted  by judgment.

Metingham. J . : Never mind your in s ta n c e s ; g ra n t th e
Admeasurement.

The f a u l t  d id  n o t l i e  in  P la y s 's  lack  o f  s p e c i f i c i t y  in  c i t in g  h is  

p reced en t. In  seven ty  fou r o f th e  1564 Year Book cases th a t  I  read , 

someone—co u n se l, judge , o r  r e p o r te r—made a re fe re n c e  to  an e a r l i e r  

case . In  on ly  43 cases were th e  p reced en ts  c i te d  w ith  any 

s p e c i f i c i t y - - f o r  example, by name o f one o f  th e  p a r t i e s ,  o r  by reg n a l 

y e a r ,  o r even narrowed down to  th e  te n u re  o f  a p a r t i c u la r  ju s t i c e .

The most common forms o f referrin g to  a p reced en t were " I  have seen 

t h a t . . . , " 51 where th e  a u th o r i ty  i s  th e  p e rso n a l memory o f  th e  speaker, 

o r  more f re q u e n tly ,  "we have seen t h a t . . . " , 52 where th e  a u th o r i ty  fo r  

th e  p rece d en t appears to  have been th e  c o l le c t iv e  memory o f  th e  

law yers and judges. Toward th e  m iddle o f  th e  fo u r te e n th  cen tu ry  th e  

more in d e f in i t e  s ta tem en t " i t  has been seen  t h a t . . . "  a lso  came in to  

common u s e .53 Although S ir  Edward Coke was in  many in s ta n c e s  an

5 °Y. B. 21 Edw. I  80 (1292).

51£ .g . , Y.B. 22 Edw. I 502 (1294); Y. B. 32 Edw. I  300 (1304); Y. B. 33 
Edw. I  378 (1305).

52£ .g . , Y.B. 22 Edw. I  468 (1294); Y.B. 32 Edw. I 36 (1304); Y.B. 32 
Edw. I  248 (1304); Y.B. 4 Edw. I I  67-69 (1310); Y.B. 4 Edw. I I  112-113 
(1310); Y.B. Y.B. 11 Edw. I I  97 (1317); Y.B. 11 Edw. I I  256 (1317); 
Y.B. 11 Edw. I I  323 (1318).

53 See, S. g . , Y.B. 17 Edw. I l l  172, 186 (1343); Y.B. 18 Edw. I l l  444, 
446, 452 (1343); Y.B. 18 Edw. I l l  18 (1344).
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u n re l ia b le  h i s to r i a n  o f  E ng lish  law, h is  d e s c r ip t io n  o f  th e  medieval 

p r a c t ic e  o f  case  c i t a t i o n  was on th e  m ark:5*

The a n c ie n t o rd e r  o f arrangem ents by our S e r je a n ts  and
a p p re n tic e s  o f  law a t  th e  bar i s  a l to g e th e r  a l te r e d .  1.
They never c i te d  any book, case , o r a u th o r i ty  in
p a r t i c u l a r   2. Then was th e  c i t in g  g e n e r a l . . .

Because o f  th e  in d e f in i te  form o f c i t a t i o n  o f  e a r l i e r  ca se s , and 

th e  absence o f  any s tan d a rd  re p o rts  o f  cases on which agreement could 

be based , a la w y e r 's  c i t a t i o n  o f a p receden t from h is  own memory was 

v u ln e ra b le  to  a r e jo in d e r  by a judge o r  opposing counsel th a t  "We 

never b e fo re  saw a case  such as t h i s . " 55 When th e  a u th o r i ty  o f a 

p reced en t la y  in  th e  memories o f  bench and b a r , th e  memories o f  th e  

judges n a tu r a l ly  p re v a ile d .

The c i t a t i o n  o f an e a r l i e r  case was a lso  s u b je c t  to  being  

coun tered  w ith  an o th e r case in  which th e  o p p o site  had been done o r 

h e ld :5 5

Scrone [C ounsel]: We have seen a  case  which was p leaded  
w ith o u t th e  o th e r  w rit.

S tan ton  [ Judge]: I can f in d  you th e  co n tra ry  in  th e
h and w ritin g  o f  S ir  [Ralph de Hegham].

Toudebv [C ounsel]: I could a lso  f in d  th e  same, fo r  I m yself
have p leaded  [ in  th a t  way] b e fo re  now.

5“P re face  10 Co. Rep. (1793 e d .).

55Y.B. 32 Edw. I 248 (1304); o th e r  examples o f  t h i s  form o f r e b u t ta l
a re  found in  Y.B. 17 Edw. I l l  22 (1342-43); Y.B. 19 Edw. I l l  446, 448
(1344-45); Y.B. 19 Edw. I l l  490, 492 (1344-45).

55Y.B. 4 Edw. I I  109 (1310). S im ila r r e jo in e r s  a re  to  be found in
Y.B. 19 Edw. I l l  408 (1344-45) and Y.B. 19 Edw. I l l  490, 492
(1344-45). Sometimes n e i th e r  judge nor counsel c i t e s  th e  co n tra ry  
case  b u t th e  Year Book re p o r te r  does, as in  4 Edw. I I  138-39 (1310), 
17 Edw. I l l  52 (1343 ), and 18 Edw. I l l  634 (1343-44).
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Perhaps th e  most freq u en t response to  an Inconven ien t p reced en t 

was no t to  r e j e c t  i t  w ithou t g iv ing  a  reaso n , to  deny i t s  e x is te n c e , 

o r to  c i t e  a c o n tra ry  a u th o r i ty ,  bu t to  argue th a t  i t  was d i f f e r e n t  

from th e  case  a t  hand. The s tan d ard  form ula fo r  so d is tin g u is h in g  th e  

a lle g e d  p reced en t was "Non e s t  s im ile " : 57

Toudebv: Moreover we have seen th a t  a id  was g ran te d  in  a
case  l i k e  t h i s  between Tybaud o f  Verdone, &c.

K erle : Non e s t  s im ile . For in  th e  case o f  Tybaud th e
tenem ents were g iven in  fran k -m arriag e , &c.

I have been d e sc r ib in g  what happened in  m edieval law cases when 

someone a l le g e d  a p re c e d e n t, bu t i t  i s  w orth remembering th a t  

accord ing  to  my count such an a l le g a t io n  was made in  few er than  one 

ou t o f tw enty cases . The percen tage o f cases in  which th e  claim ed 

p reced en ts  were d is p o s i t iv e ,  o r even regarded  as h e lp fu l ,  was much 

sm alle r. One must a sk , th e n , in  view o f th e se  f a c t s ,  i f  c i t in g  an 

e a r l i e r  case  was co n sid ered  re le v a n t to  th e  b u s in ess  o f  th e  c o u rt in  

d ec id in g  c a se s , what was i t  re le v a n t to  show? U n fo rtu n a te ly , i t  i s  

e a s ie r  to  dem onstra te  what p receden ts  were no t used fo r  th an  to  

e s ta b l is h  th e  purpose o f  t h e i r  c i ta t io n .  They c le a r ly  were n o t used 

because th e re  was a th e o ry  o f  th e  b ind ing  a u th o r i ty  o f a s in g le  case. 

Such a th e o ry  would have been r e f le c te d  in  a u n iv e rs a l p r a c t ic e  o f 

c i t in g  p rece d en ts .

57Y.B. 6 Edw. I I  189, 190; o th e r  examples may be found in  Y.B. 32 Edw. 
I 28 (1304); Y.B. 4 Edw. I I  127 (1310); Y.B. 4 Edw. I I  164 (1310);
Y.B. 17 Edw. I l l  172, 186 (1343; Y.B. 18 Edw. I l l  538, 540 (1343-44); 
18 Edw. I l l  282 (1344); 13 R ich I I  123, 124 (1390).

269

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

But th e  evidence fo r  th e  absence o f  such a th e o ry  o f  preceden t 

does no t depend on t h i s  in fe re n c e  alone. We have a lre a d y  seen one 

example o f  a judge r e je c t in g  an a lle g e d  p receden t ou t o f  hand, w ithou t 

g iv in g  a reason  fo r  doing so. In  o th e r  c a se s , th e  judges d id  n o t deny 

th e  e x is te n c e  o f p rece d en t, c i t e  co n tra ry  p re c e d e n ts , nor d is t in g u is h  

th e  c a se , and y e t th ey  r e je c te d  th e  a lleg ed  p re c e d e n t 's  b ind ing  

a u th o ri ty . In  one such c a se , decided  in  th e  n in e te e n th  y ear o f Edward 

I I I ,  th e  judge made a d i s t i n c t io n  between p reced en ts  and th e  law .58 

Counsel in  th e  case  a l le g e d  p rev io u s  p rece d en ts , say ing : "The re v e rse

has o f te n  been a d ju d g e d .. ."  The judge , however, den ied  them any 

w eight: " I  t e l l  you th a t  t h i s  i s  c e r ta in ly  law, and always has been,

and w i l l  b e . . .  w hatever you may say  about p reced en ts  \ ensaum plesl. "

This re tu rn s  us to  th e  q u e s tio n  o f what th e  m edieval comman 

lawyers understood  law to  be , and how they  knew what i t  was when th ey

saw i t .  My d is c u s s io n  o f  custom and reason in  th e  Year Book p e rio d

advanced one p la u s ib le  answ er, b u t probably  th e  most a c c u ra te  answer 

i s  th a t  th e  th e o ry  o f  th e  d e f in i t i v e  b a s is  fo r  le g a l d e c is io n s  was n o t 

f irm ly  s e t t l e d  d u rin g  th e  Year Book period . The co lloquy  o f counsel 

and judges in  L angbridee1s Case suggests  th a t  th i s  was c e r ta in ly  th e  

case in  1345:59

S h a rsh u lle  [ Judge]: One has o f te n  hears  speak o f  t h a t  which
B ereford  and H erle  J J . d id  in  such a case. . .  b u t 
n e v e r th e le s s  no p reced en t i s  o f such fo rc e  as resoun .

Thoroe [C ounsel]: I  th in k  you w il l  do as o th e rs  have done
in  th e  same c a se , o r  e l s e  we do no t know what th e  law is .

"Y .B . 19 Edw. I l l  490, 492 (1344-45). 

"Y .B . 19 Edw. I l l  375-378.
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Hillarv [Judge]: It is the will of the Justices.

Stonore [C h ie f J u s t ic e ] :  No, law i s  resoun.

We have here  th re e  th e o r ie s  as to  th e  b a s is  o f  th e  le v  on which th e  

d e c is io n  o f  cases i s  to  be founded: p rece d en t, th e  w i l l  o f th e

ju d g es, and resoun . Even though two judges agreed  th a t  resoun was 

d e te rm in a tiv e , members o f  th e  t in y  le g a l e l i t e  expressed  two 

d is s e n tin g  views. A ll th e  judges d id  u n i te  in  r e je c t in g  th e  theory  o f 

b ind ing  p rece d en t, y e t on ly  two y ea rs  e a r l i e r ,  H il la ry ,  who now 

a s s e r ts  th a t  th e  law i s  w hatever th e  judges d ec id e , had in s is te d  th a t  

th e  judges were bound by what had been done b e f o r e :60

H illa rv  [Judge]: But our hands a re  t i e d ,  so we cannot do
anything.

P oultenev [C ounsel]: Yes, you always can as long as
th e  reco rd  i s  in  t h i s  Court.

Stonore [ C hief J u s t ic e ]  : I t  i s  a bad p receden t
fo r  any judgment o f  t h i s  Court ever to  f a i l  to  
be p u t in to  execu tion .

H il la rv : What o f  th a t?  Our hands a re  t i e d ,
so th a t  we cannot e f f e c t  any execu tio n , 
nor w i l l  we c o n tra ry  to  th e  law h e re to fo re  
p ra c tic e d .

Being bound by " th e  law h e re to fo re  p ra c tic e d "  i s  no t n e c e s s a r i ly  

id e n t ic a l  w ith  being  bound by p reced en t. I t  s t r ik e s  me as more l ik e ly  

t h a t  H i l l a r y 's  p h rase  does n o t re so n a te  w ith  th e  c i t a t i o n  o f 

p a r t i c u la r  p reced en ts  as much as i t  does w ith  a s s e r t io n s ,  such as th e  

fo llo w in g , o f  th e  need to  ab ide  by a n c ie n t p ra c t ic e s  and th e  op in ions 

o f  th e  w ise men o f th e  p a s t : 61

S0Y.B. 17 Edw. I l l  12 (1343).

61Y.B. 21 & 22 Edw. I  430. Quoted in  T. E. Lewis, The H isto ry  o f 
J u d ic ia l  P reced en t, s u p ra , a t  349, 350.
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Saham: In  which a re  we to  p u t t r u s t ,  in  a n c ie n t opinions
and in  th e  ju s t i c e s  who were b e fo re  us and from whom we 
le a rn ed  th e  law, o r  in  your modern n o tions?  I th in k  in  
th e  a n c ie n t o p in io n s .. .

In  ano ther example o f th i s  mode o f  th o u g h t, H il la ry  h im se lf announced,

"We w il l  n o t and cannot change th e  a n c ie n t u s a g e s . . . " 62 I t  might

reasonab ly  be asked reg ard in g  t h i s  l in e  o f  a u th o r i ty  w hether Mcllwain

i s  no t f i n a l ly  being  proven c o r re c t  in  such sta tem en ts  as:

The su b s ta n tiv e  law was m ainly custom, d e c la re d , no t
c re a te d , and no t to  be e s s e n t i a l ly  a l te re d ;  b u t now d eclared  
as th e  "common" custom o f th e  realm  by th e  K ing 's  judges. 63

Such custom ary laws as th e s e ,  d e c la re d  by in q u est o r by 
C ouncil, h a rd ly  ever o s te n s ib ly  a l te r e d ,  w ith  no ass ig n ab le  
beg inn ing , must alm ost o f  n e c e s s i ty  in  p rocess o f tim e 
acq u ire  a c h a ra c te r  o f  in v i o l a b i l i t y . . . 6U

I s t i l l  b e lie v e  th a t  Mcllwain was m istaken. When H illa ry , J . ,

proclaim ed a du ty  on th e  p a r t  o f  th e  c o u rts  to  a c t in  accordance w ith

" th e  law h e re to fo re  p ra c tic e d "  and w ith  th e  "a n c ie n t u sag es ,"  he was 

n o t r e f e r r in g  to  th e  d o c tr in e  o f  immemorial custom as Mcllwain 

understood  i t .  The usages H il la ry  r e f e r r e d  to  were th e  usages and 

common le a rn in g —e ru d it io n  was th e  term  i t  come to  be known by—o f th e  

very  sm all e l i t e  group o f  law yers and judges who t r i e d  cases in  th e  

K ing 's  c o u r ts . This common e ru d i t io n  was c a r r ie d  forw ard m ainly 

through o r a l  t r a d i t i o n .  That t h i s  was p o s s ib le  i s  perhaps made more 

u n d ers tan d ab le  by th e  f a c t  th a t  from 1200 to  1800 " th e  permanent 

judges o f  th e  c e n t r a l  c o u rts  o f  common law and Chancery, a l l  taken

62Y.B. 16 Edw. I l l  90.

63C.H. MCILWAIN, THE HIGH COURT OF PARLIAMENT AND ITS SUPREMACY 44 
(1910).

G<,I£. a t  51.
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to g e th e r ,  seldom exceeded f i f t e e n . " 65 The a c t iv e  b a r was a lso  sm all in  

number. For example, during th e  re ig n  o f  Edward I I  th e  number o f 

law yers p lead in g  in  any given y ear v a r ie d  from 17 to  34s 6 Judges and 

s e r je a n ts  t r a v e le d ,  a t e ,  and liv e d  to g e th e r ,  and re f in e d  t h e i r  "common 

e r u d i t io n ." 67 C onversations o f judges and s e r je a n ts  a t  d inner were 

sometimes re p o rte d  in  th e  Year Books along  w ith  a c tu a l c a s e s .68 This 

would n o t have made much sense had th e  modern th e o ry  o f preceden t been 

o p e ra t in g , bu t would be q u ite  c o n s is te n t  w ith  a  view o f law as th e  

le a rn ed  t r a d i t i o n  o f  c o u r ts , th a t  i s ,  o f  th e  judges and s e r je a n ts  

who-made up th e  c o u rt system. The p h rase  " le a rn e d  tr a d i t io n "  seems 

more ad eq u a te ly  to  cap tu re  th e  id e a  o f  th e  common law as p reserved  in  

" a n c ie n t op in io n s"  th an  does th e  word "custom ." The idea  o f custom 

connotes h a b i tu a l  behav iors r a th e r  th an  wisdom and lea rn in g  

accum ulated and re f in e d  through te a c h in g , d is c u s s io n  and argument; i t  

focuses on what i s  a c tu a lly  done r a th e r  th a n  on th e  reason th a t  

j u s t i f i e s  what i s  done. S ir  Edward Coke, in  th e  seven teen th  cen tu ry , 

was r e a l ly  onto som ething e s s e n t ia l  about th e  common law in  h is  

p reo ccu p a tio n  w ith  th e  " a r t i f i c i a l  reason" o f  th e  law, " f in e d  and

65J . DAWSON, THE ORACLES OF THE LAW 3 (1978 ed. )

66Id . a t  10.

6 7Id . a t  63-64. P ro fesso r Dawson found e x p l i c i t  re fe ren ces  to  "common 
e ru d it io n "  in  th e  fo llow ing  cases: Y.B. 20 Hen. VI 5 (1441); Y.B. 11
Edw. IV 10 (1472); Y.B. 4 Hen. VII 1 (1489); Y.B. 16 Hen. V III 16 
(1501). I t  i s  my d i s t i n c t  im pression  th a t  a lthough  the  idea  
en ca p su la ted  in  th e  ph rase  "common e ru d it io n "  e x is te d  throughout th e  
Year Book p e r io d , th e  phrase i t s e l f  gained  w idespread  currency  only  in  
th e  l a s t  h a l f  o f th e  f i f t e e n th  cen tury .

6"Id . For example in  Y.B. 1 Hen. VII 3 (1485)
Y.B. 1 Hen. VII 10 (1486).
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r e f in e d  in  a  su ccessio n  o f  a g e s ."  He saw, dim ly perhaps, th a t  th e re  

was an in t im a te  connection  between th e  id e a  o f  a n t iq u ity  and th e  id ea  

o f  reason . The connection  was th i s :  A n tiq u ity  produced th e  reason ,

o r  more a c c u ra te ly , th e  experience re p re se n te d  by th e  a n tiq u ity ; 

accum ulated knowledge produced by t r i a l  and e r r o r ,  d iscu ss io n  and 

d e b a te , and common r e f le c t io n  gave reaso n  to  th e  law. T hat, I  th in k , 

may have been what th e  experienced  C h ie f J u s t ic e  S tonore had in  mind 

in  L angbridge1s Case when he re fu sed  to  concede th a t  mere e a r l i e r  

p r a c t ic e  was enough to  e s ta b l is h  law. S to n o re 's  g re a t p red ecesso r, 

C h ie f J u s t ic e  B ereford , in  W hiteacre v. Marmion. 63 a lso  had re fu sed  to  

acc ep t th e  p r in c ip le  th a t  sim ply because th e  c o u rt had done som ething 

b e fo re ,  law was the reb y  e s ta b lish e d : " i t  was once s a id  by Henry de

B e rth , "Non exem plis sed ra tio n ib u s  adiudicandum  e s t . " B ereford  was 

r e f e r r in g  to  B racton here  b u t m isquoted him. Bracton had used th e  

famous c i v i l  law maxim, "non exem plis sed  le g ib u s  iudicandum e s t " 

(judgm ents should  be rendered  no t in  accordance w ith  examples b u t w ith  

th e  la w s), b u t B ereford  changed i t  to : "judgm ents should be based n o t 

on examples b u t on re a s o n ." In  q u o tin g  B racton , B ereford  ap p a re n tly  

was re ly in g  on h is  memory, and th e  f a c t  t h a t  where B racton had 

r e f e r r e d  to  " law ,"  h is  memory had s u b s t i tu te d  "reason" i s  a t e l l i n g  

in d ic a t io n  o f j u s t  how s tro n g ly  he i d e n t i f i e d  law w ith  reason.

I f  th e  "a n c ie n t op in ions"  were to  be t r u s te d ,  no t b lin d ly  because 

th e y  were o ld  bu t because o f  th e  reaso n  th e y  presum ptively  

re p re s e n te d , th en  i t  i s  n o t n ecessa ry  to  re a d  exp ressions o f  f a i t h  in  

them as lo g ic a l ly  incom patib le  w ith  a s e r ie s  o f  Year Book cases in

6 9 Y.B. 8 Edw. I I  273-4.
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which judges announced, in  a  s tra ig h t- fo rw a rd  manner, th a t  th e

d e c is io n  th ey  were now making c re a te d  new law. In  Venor v. B lin d , fo r

example, C hief J u s t ic e  B ereford  announced:70

And by [a  d ec ision ] on t h i s  avowry we s h a l l  make a  law 
th roughou t th e  land. A bad r a s c a l  o f  a b a i l i f f  o r hayward 
m ight cause a poor man to  do s u i t ,  and th e re b y  he would 
rem ain charged fo r  a l l  tim e th rough  th i s  f a ls e  
p o s s e s s io n .. . For tw enty y ea rs  p a s t  th e re  has n o t come in to  
England so good a law fo r  poor people.

A ll t h a t  i s  needed to  make t h i s  p roc lam ation  o f  th e  c re a tio n  o f new

law com patib le w ith  a re sp e c t fo r  a n c ie n t o p in ions i s  a d ec is io n  by

B ereford  and th e  o th e r  judges th a t  in  t h i s  p a r t i c u la r  in s ta n c e  th e

presum ption th a t  th e  a n c ie n t usages r e f le c te d  reaso n  f a i le d .

I t  i s  one th in g ,  however, to  conclude th a t  some o f  th e  most

im portan t common lawyers in  th e  Year Book p e r io d  understood  law th i s

way, and ano th er to  in f e r  from th a t  t h a t  m edieval common lawyers

un ifo rm ly  h e ld  t h i s  concep tion  o f  law. I have y e t to  f in d  a p e rio d  in

e i th e r  th e  common law o r c i v i l  law t r a d i t i o n s  in  which a l l  th e  lawyers

agreed  on any th ing . A g e n e ra tio n  a f t e r  B ereford  p roudly  made new law

in  Venor v. B lin d , ano ther judge em p h a tica lly  re fu se d  to  do so ,

say in g , " i t  was law b e fo re  we were born. ..w e  cannot change i t . . .  so sue

to  P arliam en t to  make a new la w ." 71

I  do n o t doubt th a t  m edieval common law yers d i f f e r e d  about th e

n a tu re  o f  th e  common law and how i t  was to  be known. For alm ost any

sta tem en t in  th e  m edieval le g a l  l i t e r a t u r e  about common law

ju risp ru d e n c e  one can f in d  o th e rs  th a t  appear to  c o n tra d ic t  i t .  I

70Y.B. 3 & 4 Edw. I I  161.

71Y.B. 8 Edw. I l l ;  quoted in  T. E. Lew is, s u o ra . a t  350.
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have t r i e d  to  g iv e  reasons fo r  th in k in g  th a t  a t  l e a s t  some o f  th o se  

d if fe re n c e s  were more apparen t th an  r e a l .  But when, in  a s in g le  case , 

th re e  le ad in g  j u r i s t s  expressed  th re e  d i f f e r e n t  op in ions about th e  

n a tu re  o f  th e  common law, one cannot deny th a t  r e a l  d if fe re n c e s  

e x is te d . In  th e  end, th e re fo re ,  any a ttem pt by a modem le g a l sc h o la r  

to  cla im  th a t  in  th e  concep tion  o f  m edieval law yers, th e  common law 

was e s s e n t i a l ly  common custom, o r  case  law, o r reaso n , o r  th e  common 

e ru d i t io n  o f  th e  le g a l  e l i t e ,  w i l l  be to  t r y  to  impose a th eo ry  from 

th e  o u ts id e  r a th e r  th an  to  f in d  th e  m edieval "common law m ind."
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SIR JOHN FORTESCUE

F o rtescu e , th e  nex t m ajor commentator on E nglish  law a f t e r  

B r it to n , m ain tained  and developed th e  id e a  th a t  th e  k ing  was no t 

com pletely u n lim ited  in  re sp e c t to  th e  law, b u t th e  l im ita t io n  he 

p re sc rib e d  was n o t th a t  o f  custom as a fundamental law. F o rtescue  

in troduced  a famous d i s t i n c t io n  between dominium re g a le  and dominium 

p o liticum  e t r e g a le : 72

Ther b i t h  i i  kyndes o f f  kyndomes, o f  th e  w ich th a t  on 
i s  a lo rd sh ip  c a l l i d  in  la te n  dominium re g a le , and th a t  
o th e r  i s  c a l l i d  dominium p o litic u m  e t  re g a le . And th a i  
d iu se ren  in  th a t  th e  f i r s t  kynge mey ru le  h is  pep le  by such 
lawes as he makyth hym s e l f .  And th e r fo re  he mey s e t t  vppon 
thaim  ta y le s  and o th e r  im posic ions, such as he wol hym s e l f ,  
w ithowt t h a i r  a s se n t. The secounde kynge may n o t r u le  h is  
people by o th e r  laws th an  such as th a i  assen ten  unto.

England, he ta u g h t, was a kingdom p o liticu m  e t  re g a le : 73

For th e  k ing  o f  England i s  no t ab le  to  change th e  laws 
o f h is  kingdom a t  p le a su re ,  fo r  he ru le s  h is  people w ith  a 
government no t on ly  re g a l b u t a lso  p o l i t i c a l .  I f  he were to  
p re s id e  over them w ith  a power e n t i r e ly  re g a l , he would be 
ab le  to  change th e  laws o f  h is  realm  and a lso  impose upon 
them ta l la g e s  and o th e r  burdens w ithou t co n su ltin g  them; 
t h i s  i s  th e  s o r t  o f  dominium which th e  c i v i l  laws in d ic a te  
when th ey  s t a t e  th a t  What p leased  th e  p rin ce  has th e  fo rce  
o f law. But th e  case  i s  f a r  o therw ise  w ith  th e  k ing  ru lin g  
h is  people p o l i t i c a l l y ,  because he i s  n o t ab le  h im se lf to  
change th e  laws w ith o u t th e  a sse n t o f  h is  s u b je c t s . . .

72SIR JOHN FORTESCUE, THE GOVERNANCE OF ENGLAND 109 (C. Plummer ed. 
1885).

73DE LAUDIBUS LEGUM ANGLIE 25 (S.B. Chrimes ed. 1942).

7*C. H. McILWAIN, THE GROWTH OF POLITICAL THOUGHT IN THE WEST 359 
(1932). In  h is  l a s t  p u b lish e d  d isc u ss io n  o f  Fortescue 
(CONSTITUTIONALISM: ANCIENT AND MODERN 86-90 (1958), M cllwain a s s e r te d  
th a t  th e  c e n t r a l  concep tion  o f th e  m edieval E nglish  c o n s t i tu t io n  was 
Bracton*s d i s t in c t io n  between gubernaculum and i u r i s d i c t i o . He added 
th a t  F o r te s c u e 's  in te n t io n ,  in  u s in g  th e  phrase regimen p o litic u m  e t  
r e g a le , was to  id e n t i f y  h is  p o litic u m  w ith  B racton1s ju r i s d i c t j o  and 
h is  re g a le  w ith  B racton*s gubernaculum. The problem w ith  th i s  
an a ly s is  i s ,  as we have seen , th a t  th e re  i s  no te x tu a l  support in
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M cllwain71* and Chrim es75 read  F o rte sc u e 1 s dominium p o liticu m  e t 

re g a le  n o t as a c o n s t i tu t io n a l  monarchy in  which th e  k ing  was 

c o n tro lle d  in  h is  government by th e  c o e x is te n t power o f p a rliam e n t76 

bu t as a  ty p ic a l ly  m edieval th e o ry  o f  a k ing  lim ite d  by law. A case 

can be made fo r  bo th  in te r p r e ta t io n s .  To say th a t  a k ing  may no t 

change th e  laws o r  impose ta x e s  w ithou t h is  p e o p le 's  consent i s  no t 

e x a c tly  to  say  th a t  th a t  he h im se lf i s  bound by th e  law o r i s  under 

th e  law (as B racton e x p l i c i t l y  d id ) ,  a lthough  such an in fe re n ce  i s  

p la u s ib le . Yet i f  th e  "consen t o f  th e  people" i s  emphasized i t  i s  

unders tandab le  how Plummer, and l a t e r ,  H inton77 could have concluded 

th a t  what F o rte scu e  r e a l ly  had in  mind was p a rliam en ta ry  co n tro l.

W ithout more, we have l i t t l e  b a s is  fo r  choosing one 

in te r p r e ta t io n  over th e  o th e r . I f  i t  could be e s ta b lis h e d  th a t  th e  

"law" F o rtescu e  had in  mind was custom ary law, th e  Chrimes and 

Mcllwain p o s i t io n  might be s tren g th en ed . As Ullmann has p o in ted  ou t 

in  another c o n te x t, custom ary law ( a  ru le  b ind ing  as th e  r e s u l t  o f 

u ses and p r a c t ic e s )  i s  th e  o p p o s ite  o f  p o s i t iv e  (more c o r r e c t ly ,  

"p o sited "  law ). I t s  m a te r ia l  in g re d ie n t i s  " th e  w i l l  and consent o f 

th e  re le v a n t group o f  peop le  to  adhere to  a p a r t i c u la r  p r a c t ic e  and

Bracton fo r  M cllw ain 's  d i s t i n c t io n  between iu r i s d jc t jo  and 
gubernaculum. S ince M cllw ain 's a n a ly s is  o f  F ortescue  assumes a t  every 
tu rn  th a t  F o rte scu e  i s  m erely  fo llow ing  an in t e l l e c tu a l  t r a d i t i o n  
d erived  from B racton , h is  in te r p r e ta t io n  i s  s u b s ta n t ia l ly  undermined.

75S.B. CHRIMES, ENGLISH CONSTITUTIONAL IDEAS IN THE FIFTEENTH CENTURY 
319, 321, 339 (1936).

76This view was made famous by Plummer in  h is  1885 in tro d u c tio n  to  THE 
GOVERNANCE OF ENGLAND.

77H inton, E n g lish  C o n s titu tio n a l T heories from S ix  John F o rtescu e  t£  
S ir  John E l io t ,  75 ENGLISH HISTORICAL REVIEW 410, 412-417 (1960).
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th u s  tu rn  i t  in to  a b in d in g  r u l e . 1178 I f  law i s  p r im a r ily  thought o f as 

custom ary, th en  th e  " a s se n t o f  th e  people" might be expected  to  be 

m an ifested  n o t th rough th e  a c ts  o f p a rliam en t b u t th rough a change in  

usages and p ra c t ic e s .  F o rte scu e  s ta te d  t h a t : 79

[A] 11 human laws a re  e i th e r  laws o f n a tu re ,  custom s, o r 
s t a t u te s ,  which a re  a lso  c a lle d  c o n s t i tu t io n s .  But customs 
and th e  ru le  o f  th e  law o f n a tu re , a f t e r  th ey  have been 
reduced to  w r it in g , and prom ulgated by th e  s u f f i c i e n t  
a u th o r i ty  o f th e  p r in c e , and commanded to  be k e p t, a re  
changed in to  a c o n s t i tu t io n  o r som ething o f  th e  n a tu re  o f 
s ta tu te s ;  and th e re b y  o b lig e  th e  p r in c e 's  su b je c ts  to  keep 
them under g r e a te r  p e n a lty  than  b e f o r e . . . .

A fte r  id e n tify in g  th re e  sources o f  law, F o rtescu e  took  on th e  

ta s k  o f dem onstra ting  th a t  England had th e  b e s t laws o f  any kingdom. 

Since th e  law o f n a tu re  i s  th e  same everyw here, th e  p o in ts  o f  E ng lish  

law san c tio n ed  by i t  were no b e t te r  th an  o th e r  laws so san ctioned . 8 0 

This leaves customs and s ta tu te s .  E n g lish  custom s, he argued, a re  

proved th e  b e s t because th e y  a re  th e  most a n c ie n t o f a l l  customs; and 

i f  they  had n o t been th e  b e s t ,  some o f th e  long su ccess io n  o f k ings 

would have a b o lish ed  them " fo r  th e  sake o f  j u s t i c e  o r by th e  im pulse 

o f  c a p r ic e ." 81 E n g lish  s t a tu te s  were th e  b e s t because " th ey  a re  made 

n o t only  by th e  p r in c e 's  w i l l ,  bu t by th e  a sse n t o f  th e  whole realm "

78W. ULLMANN, LAW AND POLITICS IN THE MIDDLE AGES 62 (1975). In  a 
case  decided  when F o rte scu e  was C hief J u s t ic e  o f th e  K in g 's  Bench, 
C hief J u s t ic e  P r is o t  o f  th e  Common P leas  made a p o in t o f 
d is tin g u is h in g  between custom and p o s i t iv e  law. Maybe P r is o t  s ta te d  
t h a t  "usage could  n o t be a  p o s i t iv e  law u n le ss  i t  had been decided  and 
by th e  Court o r  made by S ta tu te ."  T h is , he s a id ,  "had never 
o ccu rred ."  Y.B. 33 Hen. VI. Quoted in  T. E. Lewis, s u p ra , a t  
359-360.

7SDE LAUDIBUS, s u p ra , a t  37.

80Id . a t  39.

81Id .
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and "prom ulgated by th e  prudence n o t o f  one c o u n se llo r  nor o f a 

hundred o n ly , b u t o f more than  th r e e  hundred chosen men.1,82

There i s  no ev idence in  th e se  passages th a t  F o rtescu e  had 

custom ary law p a r t i c u la r ly  in  mind when he spoke o f  th e  "law s" o f 

England be ing  unchangeable a t  th e  k in g 's  whim. Moreover, he does not 

g ive  custom p r id e  o f p la c e  in  re s p e c t  to  s t a t u t e  law. I f  any th ing , he 

holds th e  o p p o s ite  view , fo r  he s ta t e d  th a t  customs a re  s tren g th en ed  

when th e y  a re  reduced to  s ta tu te s .  I  f in d  n o th in g  elsew here in  DE 

LA'uDIBUS which sug g ests  th a t  F o rte scu e  regarded  custom ary law in  

p a r t i c u la r  to  be fundam ental. In  DE NATURA, he d id  a sc r ib e  to  th e  law 

o f n a tu re  th e  k in d  o f  s u p e r io r i ty  th a t  M cllwain and Chrimes though t he 

a sc r ib e d  to  custom: "Oh how g re a t  and to  be e x to l le d  w ith  a l l  p ra is e  

i s  th a t  law o f n a tu re  to  which a l l  human laws a re  o b e d ie n t.1,83 "This 

law i s  th e  m other o f a l l  human law s, and i f  th e y  degenera te  th ey  

deserve  n o t to  be c a l le d  la w s ."86 H inton q u es tio n ed  w hether F o rtescu e  

in tended  even th i s  s tro n g  s ta tem en t to  a c tu a l ly  r e s t r a i n  lawmaking, 

because in  h is  mind th e  p o s s i b i l i t y  o f  P arliam en t a c tu a l ly  making laws 

th a t  v io la te d  n a tu ra l  law was to o  remote to  be ta k e n  s e r io u s ly .85 In  

any ev en t, he d id  n o t make an e q u iv a le n t claim  about custom ary law. 

Hence, I  f in d  no a d d it io n a l  su p p o rt in  F o r te s tc u e 's  views on custom 

fo r  th e  in t e r p r e ta t io n  o f  th e  dominium p o litic u m  e t  re g a le  as a th eo ry  

in  which th e  k ing  i s  lim ite d  by th e  law, bu t n o t by c o -o rd in a te

82Id . a t  41.

83FORTESCUE, DE NATURA, C hapter V.

86Id. in  C hapter X.

85See H inton , s u p ra , a t  416.
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p o l i t i c a l  power. F o r te s c u e 's  d isc u ss io n  o f  s ta tu te s  does support 

Plummer's in te r p r e ta t io n  o f  th e  dominium p o litic u m  e t  re g a le  as a 

c o n s t i tu t io n a l  monarchy, fo r  th e re  he l in k s  " th e  a ssen t o f th e  whole 

realm" n ecessary  fo r  th e  making o f s ta tu te s  to  th e  prudence o f  th e  

" th re e  hundred chosen men" o f  p arliam en t.
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CHAPTER SEVEN

THE JURISPRUDENCE OF THE COMMON LAWYERS 

IN THE SIXTEENTH CENTURY
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THE COMMON LAW DOCTRINE OF CUSTOM IN THE SIXTEENTH CENTURY

ST. GERMAN

The n ex t im portan t d iscu ss io n  o f  custom by a common lawyer i s  to  

be found in  C h ris to p h e r St. German’s DOCTOR AND STUDENT, pub lished  

h a l f  a cen tu ry  a f t e r  F o r te sc u e 's  death. S t. German, a b a r r i s t e r  o f 

th e  Inner Temple, was w ell read  in  th e  canon law and m edieval 

ph ilosophy and theo logy . DOCTOR AND STUDENT c o n s is ts  o f  two d ia logues 

between a  D octor o f  D iv in ity  and a S tudent o f  th e  common law. The 

f i r s t  d ia logue  appeared in  L a tin  in  1523; th e  second was pub lish ed  in  

E ng lish  in  1530. The d ia logues were no t p r in te d  to g e th e r  u n t i l  a f t e r  

S t. German's d e a th , and i t  i s  d o u b tfu l th a t  S t. German in tended  th a t  

th ey  to g e th e r  should  make up one coheren t work. Our concern here  is  

p r im a r ily  w ith  th e  f i r s t  d ia logue which, as S t. German t e l l s  us in  h is  

P ro logue, "shows what a re  th e  p r in c ip le s  o r grounds o f  th e  laws o f 

England, and how conscience ought in  many cases to  be formed in  

accordance w ith  th o se  same p r in c ip le s  and g ro u n d s ." 1

St. German's trea tm e n t o f th e  p la ce  o f custom in  E ng lish  

ju risp ru d e n c e  i s  o n ly  understandab le  in  th e  co n tex t o f h is  gen era l 

ju risp ru d en c e . T his g en era l ju risp ru d en c e  i s  s e t  ou t la rg e ly  by th e  

D octor who, in  an ex p o s itio n  th a t  owes much to  th e  schoolmen and 

p a r t i c u la r ly  to  G erson, d iv id es  law in to  fou r k inds: law e te r n a l ,  th e

law o f n a tu re  ( " th e  which as I haue heard  saye i s  c a l le d  by them th a t  

be learnyd  in  th e  law o f England th e  lawe o f  rea so n ” ) ,  th e  law o f God, 

and th e  law o f men. 2

DOCTOR AND STUDENT (Selden  S oc ie ty  Pub. No. 91, T. F. T. P lu ck n e tt & 
J. L. Barton eds. 1974).

2Id. a t  7. A lthough th e  device o f th e  d ia lo g u e  always p u ts  d is ta n c e
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Law e te r n a l  th e  D octor d e sc rib e s  as th e  supreme wisdom o f th e  law 

o f God—th e  wisdom by which God w il l s  th a t  a l l  th in g s  be guided to  a 

good end. T his law e te rn a l  i s  c a l le d  th e  f i r s t  law because i t  e x is te d  

b e fo re  a l l  o th e r  laws and because a l l  o th e r  laws a re  d e riv e d  from i t .  3 

No man excep t th e  b le sse d  so u ls  th a t  see  God face  to  face  may e n t i r e ly  

know th i s  law e te r n a l ,  bu t God shows as much as i s  n ecessa ry  to  man.

Man has knowledge o f  e te rn a l  law f i r s t  by th e  l i g h t  o f n a tu ra l  reason , 

and when known t h i s  way th e  e te rn a l  law i s  c a l le d  th e  law o f reason 

(o r  n a tu re ) .  Man a lso  knows th e  e te rn a l  law th rough "heavenly 

r e v e la t io n " ,  and th e  law so known is  c a l le d  th e  law o f God. F in a l ly ,  

e te rn a l  law may be shown to  man by th e  o rd e r o f  a p r in c e  o r  o f a 

secondary governo r, and then  i t  i s  c a l le d  th e  law o f man. u
I t  i s  ev id en t from th e  D o c to r 's  e x p o s itio n  up to  t h i s  p o in t th a t  

th e re  i s  an am biguity  in  S t. German's use o f  th e  p h rase  "grounds o f 

th e  laws o f  England". When used  in  connection  w ith  e te rn a l  law i t  

appears to  r e f e r  b o th  to  th e  u lt im a te  source  o f ,  and to  th e  u lt im a te  

a u th o r i ty  f o r ,  E n g lish  laws. When used in  re fe re n c e  to  th e  th re e  

o th e r  k inds o f  law id e n t i f i e d  by th e  D octor i t  seems to  s ig n ify  only  

th e  means by which men can come to  know th e  u lt im a te  law.

The law o f n a tu re ,  accord ing  to  th e  D octor, may be understood  in  

two ways—g e n e ra lly  and s p e c ia l ly .  Considered g e n e ra lly , i t  r e f e r s  to  

c e r t a in  r u le s  g iven  by n a tu re  to  a l l  l iv in g  c re a tu re s ,  reaso n ab le  and

between th e  re a d e r  and th e  a u th o r 's  in te n tio n  i t  i s  as c le a r  in  DOCTOR 
AND STUDENT as i t  ever i s  in  a d ia logue  th a t  bo th  th e  D octor and th e  
S tuden t speak fo r  S t. German.

3 Id. a t  9.

“Id . a t  11.
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unreasonab le. C onsidered s p e c ia l ly ,  th e  law o f  n a tu re  i s  th e  

knowledge o f  th e  e te rn a l  law in  a r a t io n a l  c re a tu re ,  w r i t te n  in  th e  

h e a r t  o f  every  man and rev ea led  to  him by th e  n a tu ra l  l i g h t  o f  reason . 

Any s t a t u t e  o r  custom c o n tra ry  to  i t  i s  v o id .5 A ll o th e r  laws except 

th e  law e te rn a l  a re  grounded in  t h i s  law, in c lu d in g  th e  law o f God, 

which th e  d o c to r d e fin e s  as a c e r ta in  law, g iven  by r e v e la t io n  to  

reaso n ab le  c r e a tu r e s ,  showing them th e  w i l l  o f  God.5

The law o f man, o r  p o s i t iv e  law, i s  d e riv ed  by reason  as 

n e c e s s a r i ly  and probab ly  fo llow ing  th e  law o f reason  and th e  law o f 

God; every w ell-m ade p o s i t iv e  law co n ta in s  something o f th e  law of 

reason  (n a tu re )  and o f  th e  law o f  God. 7

The D octor concluded h is  e x p o s itio n  by say ing  th a t  he had shown 

th e  g en e ra l grounds o f  th e  law o f England, on which a l l  E ng lish  law 

must be based  i f  i t  be good law, and th e n  he in v ite d  th e  S tuden t to  

ex p la in  to  him th e  more p a r t i c u la r  grounds o f E ng lish  law. *

Where F o rte scu e  had found th re e  grounds o f  th e  law o f  England,

S t. German's S tuden t found s ix : th e  law o f reason , th e  law o f God,

g en era l custom s, maxims, p a r t i c u la r  custom s, and s ta tu te s .  Of th e s e , 

th e  S tudent ass ig n ed  th e  law o f reason  as th e  f i r s t  and p r in c ip a l  

ground o f  th e  law o f England, " i t  i s  n o t v sed ,"  he s a id ,  "amonge them 

th a t  be le rn y d  in  th e  lawes o f  Englande to  reason  what thynge i s  

commandyd o r prohybyt by th e  lawe o f  n a tu re  and what n o t: bu t a l l  th e

5Id . a t  13-19.

6Id . a t  21.

7I£ . a t  27.

8Id . a t  31.
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resonynge in  th a t  b e h a lfe  i s  vnder t h i s  maner: as when anythyng i s  

groundyd vpon th e  lawe o f n a tu re : th ey  say th a t  reason  w yll th a t  such 

a thyng be d o n .. .  " 9

Those lea rn ed  in  th e  law o f England, he con tinued , d iv id ed  th e  

law o f reason  in to  th e  law o f reason  prim ary and th e  law o f  reason 

secondary. The law o f  reason  prim ary i s  so c a l le d  "because th e  th in g s 

which a re  commanded o r  p ro h ib ite d  by th a t  law a re  d e riv ed  from reason 

a lone , w ithou t th e  a d d itio n  to  i t  o f  any o th e r  l a w . . . " 10 For example, 

i t  p ro h ib i ts  m urder, p e r ju ry , d e c e i t ,  and th e  b reak ing  o f  th e  peace. 

The law o f reason  secondary i s  i t s e l f  d iv ided  in to  t c  b ranches, 

secondary reason  g en e ra l and secondary reason  p a r t ic u la r .  The law o f 

secondary reason  g en e ra l " is  grcundyd and deryued o f th a t  g e n e ra ll  

lawe or g e n e r l l  custome o f p ro p re ty  whereby goodis mouable and 

vnmouable be b rought in  to  a c e rtay n e  p ro p re ty e  so th a t  euery  man may 

knowe h is  owne th y n g e .1,11 The law o f reason  secondary p a r t i c u la r  " i s  

th a t  lawe th a t  i s  dyryuyed vpon dyuers customes g en era l and p e r ty c u le r  

and o f dyuers maxyme & s ta tu te s  ordeyned and h e ld  in  t h i s  rea lm e .,'"’2 

I t  i s  c a l le d  th e  law o f reason  secondary p a r t i c u la r  because i t s  reason 

i s  deriv ed  o f a law th a t  i s  on ly  h e ld  fo r  law in  a p a r t i c u la r  realm , 

and in  no o th e r. The s tu d e n t adm its th a t  E ng lish  law is  so f u l l  o f 

such secondary reaso n s (d e riv e d  o u t o f  th e  g en e ra l customs and maxims 

o f th e  realm ) th a t  some men have affirm ed  th a t  a l l  th e  law o f  th e

9Id . a t  31, 33.

10I£ . a t  33.

“ Id .

12Xd. a t  35.
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realm  i s  p rovab le  by th e  law o f reaso n , b u t th e  S tudent does no t th in k  

th a t  t h i s  i s  so. The problem w ith  such a  c la im , he say s , l ie s  in  th e  

f a c t  th a t  knowledge o f  th e  law o f reason  secondary p a r t i c u la r  i s  

d i f f i c u l t  to  come by, fo r  d e riv ed  as i t  i s  from maxims o f E nglish  law. 

To deduce secondary reason from them is  n o t easy  because much depends 

upon th e  manner and form o f E ng lish  le g a l  a rg u m e n ta tio n .13 We w ill  

p ic k  up th e  th re a d  o f  th i s  d isc u ss io n  o f  th e  r e l a t io n  o f  reason to  

E n g lish  law when we come to  S t. German's d isc u ss io n  o f genera l customs 

and maxims.

The law o f God was no t d efin ed  by th e  S tudent. One must assume 

th a t  i t  h e ld  th e  same meaning fo r  him as i t  d id  fo r  th e  Doctor. Any 

s t a t u t e  o f  g en e ra l custom d i r e c t ly  a g a in s t th e  law o f  God th e  S tudent 

h e ld  to  be v o id .14

G eneral custom s, th e  S tu d e n t 's  t h i r d  ground o f E ng lish  law, were 

d e fin e d  as th ose : 15

o f o ld e  tyme vsed th rough a l l  th e  realm e: which haue 
ben acceptyd  and approuyd by our soveraygne lo rd e  th e  kynge 
and h is  p rogenytours and a l l  th e y r su b g e tte s . And because 
th e  sayd customes be n ey th e r agaynst th e  lawe o f god not th e  
lawe o f  reason  & haue ben alwaye ta k en  to  be good and 
n ecessary e  fo r  th e  common w elth  o f  a l l  th e  realm e. T herfore 
th ey  haue optayned th e  s tre n g th e  o f  a lawe in  so moche th a t  
he th a t  do th  agaynst them doth  agaynst Iu s ty c e  and law. And 
th e se  be th o  customes th a t  p ro p re ly  be c a l le d  th e  common 
lawe. And i t  s h a l l  alwaye be determ ined  by th e  Iu sty ces  
w hether th e re  be any suche law o r g e n e ra l1 custome as 
a l le g e d , o r  n o t and no t by . x i i .  men.

13Id . a t 37.

14 Id. a t 41.

15Id . a t 45, 47.
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The fo u r th  ground o f E ng lish  law, s a id  th e  S tu d en t, "s tan d y th  in  

dyuers p ryncyples th a t  be c a l le d  by th o se  le a rn ed  in  th e  lawe maxymes 

th e  which haue ben alwayes taken  fo r  law in  t h i s  realm e—  " 16 The 

id e n t i f i c a t i o n  o f maxims as a se p a ra te  ground o f law has been seen as 

th e  p roduct o f  S t. German’s confusion  o f  th e  form al and m a te r ia l 

sources o f th e  la w .17 I would agree w ith  Chrimes and S ie g e l13 th a t  

th e re  i s  l i t t l e  reason  fo r  d es ig n a tin g  maxims as a se p a ra te  ground 

from g en era l customs. The S tudent h im se lf  s a id  th a t  a l l  maxims of 

E n g lish  law "m ight be conven ien tly  numbered among th e  s a id  gen era l 

customs o f  th e  r e a l m . . . " 13 The S tudent d is t in g u is h e d  maxims from 

customs on th e  ground th a t  w h ile  customs were known g e n e ra lly  

th roughout th e  realm  by th e  un learned  as w e ll as th e  le a rn ed , maxims 

were "known on ly  in  th e  k in g 's  co u rts  o r  among them th a t  ta k e  g re a t 

s tu d y  in  th e  la w ."20 Chrimes contended th a t  th e  numerous examples S t. 

German gave o f  maxims were a l l  p ith y  s ta tem en ts  o f  a g en e ra l customs. 

T his i s  no t q u i te  accu ra te . S t. German's examples were s ta tem en ts  o f 

common law r u le s ,  b u t tho se  ru le s  were o f  a p a r t i c u la r  ty p e —very 

arcane and te c h n ic a l  ru le s  no t l ik e ly  to  be known by th e  gen era l 

p u b lic . A ll th e  same, w hile  i t  may have been a n a ly t ic a l ly  u se fu l to  

d is t in g u is h  maxims as a  su b c lass  o f custom ary law , from th e  s tan d p o in t

16Id . a t  57.

17See S.B. CHRIMES, ENGLISH CONSTITUTIONAL IDEAS IN THE FIFTEENTH 
CENTURY 210-212 (1936).

13S ie g e l, The A r is to te l ia n  B asis o f  E n g lish  Law. 56 N.Y. U. L. REV. 18, 
23 (1981).

13DOCTOR AND STUDENT, supra a t  59.

20Id .
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o f S t. German's g en e ra l ju r isp ru d e n c e , i t  i s  d i f f i c u l t  to  see th e  

u t i l i t y  o f a ss ig n in g  them as a s e p a ra te  g ro u n d .21 As we s h a l l  se e , S t. 

German speaks o f  customs and maxims in te rch an g eab ly  in  h is  d iscu ss io n  

o f  th e  im perfec t p a r t i c ip a t io n  o f customs and maxims in  th e  law of 

reaso n , and th i s  p re s e n ts  a problem in  r e l a t i o n  to  th e  a u th o ri ty  of 

th e se  grounds as law.

The f i f t h  ground o f  E ng lish  law, th e  S tuden t s a id ,  was p a r t i c u la r  

customs. These d i f f e r  ju r i s p r u d e n t ia l ly  from g e n e ra l customs only  in  

th e  f a c t  th a t  t h e i r  ju r i s d i c t i o n  i s  g eo g rap h ica lly  lim ite d .

Most o f th e  law o f England, according  to  th e  S tu d en t, depends 

upon g en era l customs o r maxims. Customs p ro v id e  n o t on ly  th e  con ten t 

o f  a la rg e  p a r t  o f  th e  s u b s ta n tiv e  and p ro ced u ra l law o f  England bu t 

a lso  p rov ide th e  b a s is  o f  a u th o r i ty  fo r  a l l  th e  k in g ’s co u rts .

Although some s t a t u te s  and books o f E ng lish  law m ention th e  a u th o rity

21I  can th in k  o f  two arguments fo r  t r e a t in g  maxims as a ground o f  law 
se p a ra te  from g e n e ra l custom. F i r s t ,  S t. German a t  one p o in t s ta t e s  
th a t  maxims a re  o f  th e  same s tre n g th  and e f f e c t  in  th e  law as a re  
s ta tu te s .  Jd . S ince S t. German a lso  says th a t  s t a tu te s  made a g a in s t 
g en e ra l custom a re  v a l id  ( Id . a t  5 7 .) ,  because g en e ra l customs cannot 
always be proved by rea so n , i t  would seem to  fo llow  th a t  maxims, being 
equal to  s t a tu te s  in  t h e i r  s tre n g th  and e f f e c t ,  m ight a lso  s tan d  
a g a in s t c o n tra ry  g en e ra l custom s, and deserve re c o g n itio n  as a 
s e p a ra te  ground. However, th e  S tudent ho lds th a t  maxims, l ik e
custom s, a re  s u b je c t  to  being  changed by s t a t u te s  ( Id . a t  65), so i t
tu rn s  out th a t  th e y  do n o t have more s tre n g th  in  t h i s  re sp e c t th an  do 
s t a tu te s  a f t e r  a l l .  The S tudent says n o th ing  d i r e c t ly  concerning th e  
r e l a t iv e  s tr e n g th  o f  maxims and customs. The second argument invo lves 
S t. German's u n d ers tan d in g  o f  th e  term  "ground". I f  he i s  to  be 
understood  to  be a s s ig n in g  se p a ra te  grounds on ly  on th e  b a s is  o f 
s e p a ra te  means o f  knowing a p o r tio n  o f  th e  e te r n a l  law, th en  i t  might 
be argued th a t  maxims, b e ing  known only  th rough  th e  e ru d it io n  o f le g a l 
s p e c i a l i s t s ,  should  be ass ig n ed  as a s e p a ra te  ground. But as we have 
a lre ad y  seen , w h ile  S t. German does sometimes u se  th e  term  "ground" in
th i s  manner, a t  o th e r  tim es he uses th e  term  as a synonym fo r
" a u th o r i ty " . I f  "ground" i s  understood  in  th e  sen se  o f  " a u th o r ity "  I 
can see  no b a s is  in  S t. German's ju risp ru d en c e  fo r  d is tin g u is h in g  
maxims from g e n e ra l customs.
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o f such c o u r ts ,  " th e re  i s  no t s t a tu te  no r law w r i t te n  in  th e  laws of 

England"22 which prov ides e i th e r  fo r  th e  f i r s t  i n s t i t u t i o n  o f  th e  

c o u rts  o r th a t  they  should  e x i s t  a t  a l l .  The custom o f th e  realm  upon 

which " a l l  th e  ground and beginning" o f  th e  k in g 's  c o u rts  depends " is  

o f  so h igh  a u th o r i ty  th a t  th e  s a id  c o u rts  and t h e i r  a u th o r i t ie s  may 

n o t be a l te r e d  and th e i r  names changed w ith o u t P a r lia m e n t.1,23 Indeed, 

no g en era l customs o f th e  realm  which have o b ta in ed  th e  fo rce  o f  law 

may be changed w ithout P arliam ent. 2“

The S tuden t i s  very  c a re fu l  to  m a in ta in  th a t  even th e  customs 

which have o b ta in ed  th e  s tre n g th  o f  a law cannot be proved only  by 

reason . 25 Kow can i t  be proved by reaso n , he argues by way o f example, 

th a t  on ly  th e  e ld e s t  son may in h e r i t  a t  a l l ,  and i f  th e re  is  no son, 

a l l  th e  daugh ters  s h a l l  in h e r i t  th e  land? In  view o f t h i s  im perfect 

connection  between g en era l customs and rea so n , a s t a t u t e  made a g a in s t 

g en e ra l custom i s  v a l id  law .2 G

There i s  evidence th a t  S t. German recogn ized  th a t  he had c rea ted  

a th e o r e t ic a l  predicam ent fo r  h im se lf concern ing  th e  source  o f 

a u th o r i ty  o f  g en e ra l customs. He tw ice approached th i s  problem --once 

in  h is  d isc u ss io n  o f  g en e ra l custom s, and once in  h is  trea tm e n t o f 

m axim s--but never s a t i s f a c t o r i l y  re so lv ed  i t .

22Id . a t  47.

23Id.

2 “Id . a t  49.

25Id . a t  55, 57.

2GId . a t  57.
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B efore c o n s id e rin g  S t. German's a ttem p ts  to  d e a l w ith  th i s  

problem , l e t  us examine more f u l ly  th e  n a tu re  o f  th e  d i f f i c u l ty .  In  

S t. German's ju r isp ru d e n c e , to  th e  e x te n t t h a t  any law is  e n t i t l e d  to  

th e  name " law ,"  i t  must be grounded in  o r  d e r iv e d  from God's w i l l—th e  

e te rn a l  law. God makes h is  e te rn a l law known to  man th rough th re e  

agencies: re a so n , re v e la t io n ,  and th e  o rd e r  o f  a  p rin c e . 27 The

S tudent a s s e n ts  to  th e  D o c to r 's  sta tem en t t h a t  th e  law o f 

man—custom s, maxims, and s t a tu te s —" is  deryuyed by reason  as a th in g e  

whiche i s  n e c e ssa ry ly  & probably  folowyng o f  th e  lawe o f reason & of 

th e  lawe o f  g o d . . . " 28 But th e  S tudent a lso  say s  t h a t  many E nglish  

customs cannot be proved only by reason  to  have th e  s tre n g th  o f a 

law. 29 The most im portan t law o f England, th e  law o f p ro p e rty , i s  

i t s e l f  n o t a  law o f reason  bu t a law o f custom. 30 The problem , th en , 

i s  how th e  g r e a te s t  p a r t  o f  th e  law o f England may be s a id  to  be 

e n t i t l e d  to  th e  name "law".

As we have seen , t h i s  i s  not a new problem  in  E ng lish  

ju risp ru d e n c e . G la n v il, B racton, and F o rte scu e  were a l l  concerned 

w ith  e sta b lish in g  th e  a u th o r i ty  o f E ng lish  customs as law. For them, 

however, th e  prim ary  problem lay  in  th e  f a c t  t h a t  E n g lish  law was 

la rg e ly  u n w ritte n , a t  a  tim e when th e  European le g a l  c u l tu re  o u ts id e  

England, fo llo w in g  th e  Corpus J u r is  o f J u s t in ia n ,  p r im a r ily  conceived 

o f law as w r i t t e n  and prom ulgated by th e  p r in c e . For S t. German th e

27Id . a t 1 1 .

28Id . a t ro

29Id . a t 57.

30Id . a t 57.
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problem was d i f f e r e n t  and more d i f f i c u l t .  The d i f f i c u l ty  lay  no t in  

being  ab le  to  make a p la u s ib le  case  fo r  u n w ritte n  law, but in  

m a in ta in ing  th e  coherence o f th e  whole ju r i s p r u d e n t ia l  scheme which 

h e , u n ique ly  among common law yers, had s e t  ou t in  g re a t d e ta i l .  The 

nub o f th e  problem  la y  in  th e  q u es tio n  o f  how th e  b u lk  o f E ng lish  

law—g en e ra l customs and maxims--might be t i e d  to  th e  e te rn a l  law.

The D octor b rin g s  up th e  problem in  a q u e s tio n  d ire c te d  to  th e  

Student: " I  p ray  th e e  show me by what a u th o r i ty  i s  i t  proved in  th e

< laws o f  England th a t  th e  cases o f  g en e ra l customs o f th e  rea lm .. .  and

such o th e r  which thou  c a l l e s t  maxims ought no t to  be d e n ie d .. .  fo r  

s in c e  th ey  cannot be proved by reason  as thou  a g re e s t th y s e l f  they  

canno t, th e y  may as l i g h t ly  be denied  as a ffirm ed  u n le ss  th e re  be some 

s t a t u te  o r  o th e r  s u f f i c i e n t  s u f f i c i e n t  a u th o r i ty  to  approve them. 31 

The S tu d e n t 's  response  does n o t d i r e c t ly  answer th e  Doctor s q uestion . 

In s te a d , i t  c o n s is ts  o f  an argument th a t  many o f th e  customs and 

maxims o f E n g lish  law a re  so w e ll known th a t  i t  i s  no t necessa ry  fo r  

them to  be in  w r i t in g ,  and th o se  th a t  a re  le s s  w idely  known among th e  

people may be known " p a r t ly  by th e  law o f reascn : & p a r t ly  by th e  

books o f th e  laws o f  England c a l le d  y ea rs  and term s & p a r t ly  by d iv e rs  

reco rd s  rem ain ing  in  th e  k in g 's  c o u rts  and in  h is  tre a su ry . ..&  a lso  by 

d iv e rs  s t a t u t e s  w herein  [many of] th e  s a id  customs and maxims be o f t  

r e c i t e d . . . " 32 T his i s  n o t a conv incing  answer to  th e  D o cto r 's  

q u e s tio n , w hich assumed th a t  u n le ss  customs could  be proved by reason  

th ey  had to  be proved by some " o th e r  s u f f i c i e n t  a u th o r i ty  . What i s

3 3Id. a t  69.

3 2 Id. a t  69, 71.
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n o t dem onstrated  i s  why th e  f a c t  th a t  customs a re  w idely  known, o r  

t h a t  some o f  them may be found in  c e r ta in  books, may be regarded  as 

’’s u f f i c i e n t  a u th o r i ty "  to  e s ta b l i s h  them as law. What i s  needed i s  

some th e o ry  connec ting  th e se  f a c t s  about custom to . th e  e te r n a l  law.

F o rte sc u e , as we have seen , when faced  w ith  th e  problem o f 

s e t t in g  f o r th  th e  grounds fo r  th e  le g it im iz a tio n  o f  custom, argued 

th a t  th rough  a su ccess io n  o f  f iv e  n a tio n s  " th e  realm  has been 

co n tin u o u sly  ru le d  by th e  same customs as i t  i s  now, customs w hich, i f  

th e y  had n o t been th e  b e s t ,  some o f  th e se  k ings would have changed fo r  

th e  sake o f  j u s t i c e  o r  by th e  im pulse o f  c a p r ic e , and t o t a l l y  

ab o lish ed  th e m . . ." 33 P ro fe sso r  J . G.A. Pocock has read  th i s  argument o f 

F o r te s c u e 's  as an a ttem p t to  d e a l w ith  th e  very  problem th a t  we now 

f in d  S t. German faced  w ith —th e  A r is to te l ia n  problem o f g e t t in g  from 

a b s t r a c t  u n iv e rs a l  p ro p o s itio n s  to  p a r t i c u la r  ru le s  fo r  th e  re s o lu t io n  

o f  c o n c re te  human problem s. From some u n iv e rs a l p ro p o s itio n s  reaso n  

can deduce f u r th e r  p ro p o s it io n s ,  b u t on ly  a b s tr a c t  u n iv e rs a ls  can be 

deduced from a b s t r a c t  u n iv e rs a ls .  P la to 's  q u es tio n  rem ains: How may

th e  g e n e ra l be made to  f i t  th e  p a r t ic u la r ?  A r i s to t l e 's  answer i s  th a t  

i t  i s  to  be done by means o f  "common experience". F o rte scu e ,

P ro fe sso r  Pocock s u g g e s ts , in  making h is  argument concern ing  th e  

a n t iq u i ty  o f  E n g lish  customs i s  making a v a r ia t io n  o f A r i s t o t l e 's  

appeal to  common experience . The h ig h e r th e  number o f  men whose 

ex p erien ce  has gone in to  th e  making and confirm ing o f  a p a r t i c u la r  

r u le ,  th e  g r e a te r  th e  p r o b a b i l i ty  th a t  th a t  ru le  i s  r a t io n a l  in  th e  

sen se  t h a t  i t  i s  consonant w ith  th e  a b s tr a c t  u n iv e rs a ls  o f n a tu ra l

3 3DE LAUDIBUS, Ch. 17.
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law. The consonance o f  E ng lish  custom may be in f e r r e d ,  bu t not 

deduced, from th e  f a c t  th a t  i t  has su rv ived  so long , and has been 

approved from so many men. 3 4

I f  F o rtescu e  in ten d ed  h is  argument about th e  a n t iq u i ty  o f E nglish  

customs to  be an A r i s to te l ia n  re s o lu t io n  o f th e  problem  o f u n iv e rsa ls  

and p a r t i c u la r s ,  S t. German, who knew De L audibus. g iv es  no in d ic a tio n  

th a t  he read  F o rte scu e  th a t  way, o r found th e  argument from a n t iq u ity  

u s e fu l  fo r  ty in g  th e  common law to  th e  e te rn a l  law. S t. German used 

" th e  o ld e  custome o f  th e  realm e"35 and " th e  a n c ie n t custome of th e  

rea lm e"36 as synonyms fo r  th e  common law, b u t he made no attem pt to  

develop any th e o ry  concern ing  th e  a n t iq u i ty  o f  th e  common law.

Indeed , he showed no i n t e r e s t  a t  a l l  in  th e  a n t iq u i ty  o f  th e  common 

law, even i f  he d id  d e s c r ib e  i t  as "o lde  custom. "

I f  g en e ra l customs were no t immemorial fo r  S t. German, n e i th e r  

w ere th ey  immutable. This was so because th ey  d id  n o t e x ac tly  

correspond w ith  th e  law o f reason . A s t a t u t e 37

made agaynst suche [g en era l] customes i s  p e r f e c t ly  v a l id  and 
ought to  be o b se ru id  as law (because th ey  be no t m erely th e  
lawe o f  re a s o n .) And c e r ta in  i t  i s  th a t  th e re  i s  n o t , and 
never has been a law o f  reason  th a t  could  be changed .. .  And 
i t  i s  to  be vnd ers tan d e  th a t  th e re  i s  no s t a t u t e  o r  o th e r 
w r i t te n  law th a t  t r e a t e t h  o f  th e  begynnyng o f  th e  sayd 
customes o f  E n g lish  lawe: [ne why th ey  sh u ld  be holden fo r
lawe. ] And th e re fo re  a f t e r  theym th a t  be le m y d  in  th e  
lawes o f  th e  realm e: th e  o ld  custome o f th e  realm e i s  th e
only  and su ffy cy en t a u c to ry tie  to  them in  t h a t  b eh a lfe .

3*See J. G. A. POCOCK, THE MACHIAVELLIAN MOMENT 14-24. 

35DOCTOR AND STUDENT, s u p ra , a t  49.

3 6 Id.

37Id . a t  57.
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I t  may be though t a l i t t l e  s tra n g e  th a t  a f t e r  devo ting  so many 

pages to  s e t t in g  ou t a u n iv e rs a l scheme o f law in  g re a t  d e t a i l ,  

beginning w ith  God's w i l l  and working downward to  th e  p a r t i c u la r  human 

laws o f England, when S t. German go t to  th e  ground upon which, he 

say s , "dependyth moste p a r t  o f  th e  lawe o f t h i s  re a lm e " ,38 he can 

ju s t i f y  i t s  a u th o r i ty  as law only  by say in g , in  e f f e c t ,  th a t  i t  i s  i t s  

own a u th o ri ty . He o f f e r s  no su g g es tio n  as to  why th i s  ju s t i f i c a t i o n  

should  be though t p e rsu a s iv e , except th a t  th o se  lea rn ed  in  th e  law o f 

England b e lie v e  i t .  U nlike Coke, he makes no argument about th e  

im portance o f  g iv in g  w eight to  th e  op in ions o f  a successio n  o f learned  

men. One i s  tem pted to  conclude th a t  he was stumped by th e  problem of 

showing how, w ith in  h is  ju r i s p r u d e n t ia l  scheme, th e  common law was 

e n t i t l e d  to  th e  name o f law.

The s ix th  and f i n a l  ground o f  E ng lish  law named by th e  S tudent 

was th a t  o f  "dyuers s t a tu te s  made by our soueraygne lo rd e  th e  kynge & 

hys p rogenytours and by th e  lo rd es  s p y ry tu e l l  and tem p o ra ll and th e  

commons o f th e  whole realm e in  dyuers P arlyam entis  in  such cases where 

th e  lawe o f  reason  th e  lawe o f  good customes maxymes neo th er grcundes 

o f th e  lawe o f  England semyed n o t to  be su ffy cy en t [ to  punish e u y ll 

men and to  rew ard good m en .]"39 For S t. German, s ta tu te s  do no t merely 

d e c la re  e x is t in g  custom ary o r n a tu ra l  law; th ey  make new law. 

Furtherm ore, he e x p l i c i t l y  holds s ta tu te s  to  be su p e r io r  to  custom:

"a  custom in  t h i s  realm  p re v a i le th  n o t a g a in s t a s t a t u t e  as to  th e

38Id . a t  47.

39Id . a t  73.
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law ."*°

There i s  evidence th a t  S t. German's p ro fe s s io n a l  co lleagues h e ld

th e  common law in  h igher esteem  th an  he d id . In  a t r a c t  e n t i t l e d  A

R e p lic a tio n  o f  a S e riau n te  a t  th e  Law.*1 w r i t te n  anonymously as a

response  to  D octor and S tu d en t. and p a r t i c u la r ly  a g a in s t S t. German's

su g g es tio n  th a t  w r its  o f subpoena and b i l l s  o f conscience might be

o b ta in ed  from th e  chancery to  m itig a te  th e  r ig o r  o f  th e  common law, i t

was argued th a t  no r e l i e f  was needed from th e  common law. In  th e

f i r s t  p la c e , th e  au thor argued, S t. German's S tuden t h im se lf had

" r ig h t  w ell shewed, how th e  law o f  England i s  grounded upon th e  law o f

r e a s o n . . . " * 2 The problem i s  n o t any d e fe c t in  th e  common law, bu t a

la c k  o f  knowledge on the  p a r t  o f  th e  C hance llo r " o f  th e  goodness o f

th e  laws o f  th e  rea lm ."* 3 The Chancellor**

i s  no t le a rn ed  in  th e  laws o f th e  realm ; fo r  when such a 
b i l l  i s  p u t to  him, i t  appea re th  to  him to  be a m a tte r o f 
good conscience and re q u ire th  re fo rm ation : and th e  m attere
in  th e  b i l l  appeareth  so to  him, because he i s  f a r  from th e  
u nders tan d in g  and th e  knowledge o f  th e  law o f th e  realm , and 
th e  goodness th e re o f; b u t i f  he draw n ea r to  th e  knowledge 
and u nders tand ing  o f th e  common law o f th e  realm , so th a t  he 
may come to  th e  p e r fe c t  knowledge and goodness o f  i t ,  he 
s h a l l  w e ll p e rce iv e  th a t  th e  m a tte r con ta in ed  in  th e  b i l l  
p u t to  him in  th e  chancery , i s  no m a tte r  to  be reformed 
t h e r e . . .

*°Ifl. a t  163.

*3W ritten  c. 1530. P rin te d  most r e c e n tly  as an a d d itio n  to  DOCTOR AND 
STUDENT (W. M uchall ed. 1874).

*2As we have seen , th i s  i s  a se r io u s  m issta tem en t o f  S t. German’s 
argum ent, e s p e c ia l ly  in  reg a rd  to  th e  common law.

*3Id . a t  347.

• **Jd. a t  348.
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In  an argument rem in iscen t o f F o rte scu e , and which foreshadows 

Coke, th e  S ergean t contended th a t  th e  wisdom o f th e  common law was 

g re a te r  th an  th e  d is c r e t io n  o f one man, even i f  th a t  man were 

C hancellor. One o f th e  v ir tu e s  o f good law i s  i t s  c e r t a in ty ,  bu t " i f  

th e  s u b je c ts  o f  any realm  s h a l l  be com pelled to  leav e  th e  law o f th e  

realm , and be o rd ered  by th e  d is c r e t io n  o f  one man, what th in g  may be 

more unknown o r more u n c e r ta in ? "1*5 I f  th e  law i s  w ise r th an  th e  

d is c r e t io n  o f  a s in g le  man, even i f  th a t  man i s  th e  C h an ce llo r, St. 

German's S tu d en t presumes much more in  th in k in g  th a t  h is  " c o n c e it i s  

f a r  b e t t e r  th a n  th e  common law ," and leav in g  " th e  common law as i t  

were a th in g  o f  no goodness, nor o f  no r e p u t a t i o n . . . " 4*6

In  1531, S t. German responded to  th e  R e p lic a tio n  in  A L i t t l e  

T re a tis e  Concerning W rits o f Subpoena. 4,7 Regarding th e  S e r je a n t 's  

argument t h a t  th e  common law had th e  advantage over th e  d is c r e t io n  o f 

th e  C hance llo r in  re sp e c t to  c e r ta in ty ,  S t. German a s s e r te d  th a t  in  

f a c t  th e  law o f God and th e  law o f reaso n , which were to  be th e  

grounds o f  th e  C h a n c e llo r 's  d ec re es , " a re  much more e v id en t and 

apparen t to  g iv e  judgment upon, than  a re  th e  g en e ra l grounds, maxims, 

and some custom s o f  th e  realm. . . " ‘*8 I t  i s  sim ply f a l s e ,  he contended, 

to  suggest t h a t  th e  C h a n c e llo r 's  decrees w i l l  be u n c e r ta in  because 

th ey  a re  based  on th e  u n b rid led  d is c r e t io n  and conscience o f one man,

45I£ . a t  346.

“6Id . a t  350.

1>7Most r e c e n t ly  p r in te d  as an a d d itio n  to  DOCTOR AND STUDENT (W. 
Mucha11 ed. 1874).

43 Id . a t  379.
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fo r  th e  conscience which th e  C hancellor i s  bound to  fo llow  is  a 

conscience "grounded upon th e  law o f  God and th e  law o f reaso n , and 

th e  law o f th e  realm  no t c o n tra ry  to  th e  s a id  law o f  God and th e  law 

o f re a so n ."* 9 Even i f  one ta k es  th e  law o f th e  realm  as a  law grounded 

upon th e  law o f reason  and th e  law o f God, th e re  s t i l l  i s  an im perfect 

correspondence between th e  law o f England and th e  h ig h e r law s, fo r  the 

E ng lish  law w i l l  n o t always g ive a man' a remedy when he has a r ig h t .

P ro fe sso r  Guy50 and o th e rs 51 have p rov ided  a s e rv ic e  in  

c o r re c t in g  th e  t r a d i t i o n a l  view o f th e  common law c o u rts  and th e i r  

p e rso n n e l as locked in  n ear m ortal combat w ith  th e  Court o f Chancery

and th e  o th e r  c o u rts  o f conscience a t  th e  begin n in g o f  th e  s ix te e n th

cen tu ry . I f e a r ,  however, th a t  th e  balance has been tip p e d  too  fa r .

I su sp e c t th a t  th e  au thor o f  th e  R e p lic a tio n  spoke fo r  many o f h is  

fe llo w  common lawyers in  ex p ress in g  a ju r i s p r u d e n t ia l  ou tlook  a t  odds 

w ith  an E n g lish  ju r isp ru d e n c e  in  which c o u rts  o f  e q u ity  and conscience 

were thought n ece ssa ry  to  supplem ent th e  common law and th e  common law 

c o u rts . For th e s e  common law yers, th e  common law was s u f f i c i e n t  fo r 

a l l  ex ig en c ie s  i f  on ly  i t  were adm in is te red  by men who had " th e  very

and t r u e  knowledge o f th e  law o f th e  rea lm .1152

*9Id . a t  380.

50J.A . GUY, THE CARDINAL’S COURT: THE IMPACT OF THOMAS WOLSEY IN STAR 
CHAMBER (1977).

s l E .g . , J.H . BAKER, 2 THE REPORTS OF SIR JOHN SPELMAN (1978).

-"REPLICATION, s u p ra , a t  349.
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St. German, though a common law yer, may thus be seen as a f ig u re  

s l i g h t ly  o u ts id e  th e  m ainstream  o f common law th o u g h t, e s p e c ia l ly  on 

th e  q u es tio n  o f  th e  n a tu re  o f  th e  common law and i t s  p la ce  in  th e  

e n t i r e  system  o f E n g lish  ju risp ru d en c e . The f a c t  th a t  he s e t  ou t to  

w r ite  a sy s te m a tic  t r e a t i s e  on ju r isp ru d e n c e  which was more 

p h ilo so p h ic a l th an  p r a c t i c a l  i s  i t s e l f  enough to  d is t in g u is h  him from 

a l l  th e  o th e r  common law yers o f  h is  tim e. And th e  f a c t  th a t  he denied 

th e  p e r f e c t  reaso n  o f  th e  common law, and denied  th a t  th e  common law 

was p e r f e c t ly  grounded in  th e  law o f rea so n , served  to  se p a ra te  him 

from th e  growing id eo lo g y , stemming perhaps from F o rte scu e , and 

p o in tin g  tow ard th e  extrem e views o f  S ir  John D avies, th a t  g lo r i f ie d  

th e  common law.
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PLOWDEN

Edmund Plowden, now u n iv e rs a l ly  regarded  as th e  b e s t  common law 

re p o r te r  o f  th e  s ix te e n th  cen tu ry , s e t  a s tan d ard  th a t  was no t 

su rp assed  fo r  many g en e ra tio n s . I t  i s  to  h is  re p o rts  (o r  

com m entaries, as he c a l le d  them) th a t  we w i l l  tu rn  fo r" a 's e n s e  o f  how 

th e  common law bench and th e  p ra c t ic in g  b a r  o f th e  m id -s ix teen th  

cen tu ry  co n cep tu a lized  th e  common law, in c lu d in g  how th ey  understood  

th e  r e l a t io n  o f  g en e ra l custom to  common law and how th ey  viewed th e  

r e la t io n  o f  bo th  to  reason  and th e  law o f n a tu re .

In  th e  case  o f  Reniger y. Fogossa53 i t  i s  s a id  " th e re  a re  th re e  

Kinds o f  Laws in  t h i s  Realm o f England, by which th e  K ing 's  People are  

governed, v iz . th e  Law g e n e ra l,  Customs, and S ta tu te  L aw ..."  This 

th r e e - p a r t  d iv is io n  o f  E ng lish  law, a f t e r  th e  manner o f  F o rte scu e , 

in d ic a te s  th a t  S t. German's s ix - p a r t  d iv is io n  d id  n o t ta k e  hold. The 

R eniger y. Fogossa d iv is io n  i s ,  however, n o t the  same as F o r te sc u e 's . 

F o rtescu e  d iv id ed  a l l  human law s, in c lu d in g  those  o f England, in to  th e  

law o f  n a tu re , custom s, and s t a tu te s .  His "customs" encompassed both 

th e  g en e ra l customs o f  th e  realm  ( th e  common law) and lo c a l customs.

In  th e  R eniger y. Fogossa scheme th e  word "customs" r e f e r s  on ly  to  

lo c a l ,  p a r t i c u la r  custom s, and " th e  law genera l"  r e f e r s  to  th e  common 

law. T his i s  made c le a r  in  a passage a few lin e s  l a t e r  which re p e a ts  

th e  th r e e - p a r t  d iv is io n  in  s l i g h t ly  d i f f e r e n t  language: "And so we

see t h a t  some Cases s h a l l  be con stru ed  co n tra ry  to  S ta tu te s ,  co n tra ry  

to  Customs, and c o n tra ry  to  th e  o rd in a ry  course o f  th e  common

53THE COMMENTARIES OR REPORTS OF EDMUND PLOWDEN 9 , Cam. Scacc. 4 Edw. 
6 (ed. 1779).
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L a w ..." 54

One f in d s  two d i f f e r e n t  s ta tem en ts  o f th e  n a tu re  o f th e  common 

law in  Plowden, one id e n tify in g  th e  common law w ith  reason  and th e  

o th e r  w ith  usage. The s ta tem en ts  id e n tify in g  th e  common law w ith  

reason  vary: " th e  common Law.. . i s  no o th e r  than  common re a s o n ," 55 and

" th e  common Law i s  no o th e r  th an  pure and t r i e d  re a s o n ." 56 There i s  no 

e la b o ra tio n  o f  what i s  meant by e i th e r  "common reason" o r  "pure and

t r i e d  reason". I  su sp e c t th a t  "common reason" i s  used as a synonym or

p a r a l l e l  ex p ress io n  fo r  th e  "common e ru d it io n "  o f te n  mentioned in  th e  

Year Books o f  th e  l a t e  f i f t e e n th  cen tury . 57 Common lawyers o f  th e  la te  

f i f t e e n th  and e a r ly  s ix te e n th  c e n tu r ie s  s t i l l  had no d o c tr in e  o f 

b in d in g  p reced en t. T h e ir appeals to  a u th o r i ty  took  th e  form n o t o f 

c i ta t io n s  to  th e  ru l in g s  o f  judges in  e a r l i e r  cases bu t o f appeals  to  

th e  common le a rn in g  acq u ired  by a l l  members o f  th e  p ro fe s s io n  a t  th e  

Inns o f Court. What was common about th e  "reason" w ith  which th e  

common law was id e n t i f i e d  in  Plow den's re p o r ts  was n o t so much th a t

th e  reason  was h e ld  fo r  law th roughout th e  e n t i r e  realm , b u t th a t  i t

was h e ld  in  common by th e  le g a l p ro fe ss io n . Here we have a 

foreshadow ing o f  S ir  Edward Coke, who id e n t i f ie d  th e  " a r t i f i c i a l  

reason" o f th e  law w ith  th e  long t r a in in g  and experience o f th e  

lawyers.

5 “Id .

55Id . a t  36.

56I£ . a t  316.

57For a f u r th e r  d is c u s s io n  o f  th e  ex p ress io n  "common e ru d it io n "  see  my 
d isc u ss io n  o f  case  law and p reced en t in  Chapter S ix , and E.W. IVES,
THE COMMON LAWYERS OF PRE-REFORMATION ENGLAND 156-165 (1977).
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S t i l l ,  th e  term  " rea so n " , as used  in  Plowden, i s  n o t always a 

synonym o f "common e ru d it io n " . S t. German was no t m erely being  

id io s y n c ra tic  when he id e n t i f i e d  reason  w ith  th e  law o f n a tu re . In 

se v e ra l in s ta n c e s  reco rded  in  Plowden, common lawyers used "reason" to  

mean n a tu ra l  law. In  C a l th i r s t  y. B e iu sh in .58 fo r  example, S e rjea n t 

Morgan s ta t e s  th a t  " th e re  a re  two p r in c ip a l  Things from whence 

Arguments may be drawn, th a t  i s  to  say , our Maxims, and Reason, which 

i s  th e  Mother o f  a l l  Laws." Maxims, th e  immediate foundations o f th e  

common law, a re  th e  p a r t i c u la r  E n g lish  "c o n c lu s io n s"89 o f  u n iv e rs a l 

reaso n , and i t  i s  fo r  t h i s  reason  th a t  th ey  "ought n o t to  be impugned, 

b u t always a d m itte d .1160

S haring ton  y. S tro tto n  co n ta in s  s e v e ra l  unusual and e x p l ic i t  

c i ta t io n s  o f  th e  law o f n a tu re  as one o f  th e  foundations o f  a l l  laws, 

in c lu d in g  th e  common la w .61

[T]he P h ilo sophers  have searched  so deeply  fo r  th e  Law
o f N ature  and in  t h e i r  Laws have commended us to  fo llow
N atu re , and have taken  N ature to  be one o f  th e  Foundations 
whereupon a l l  Laws a re  b a se d .. . we ought n o t to  th in k  th a t  
th e  Founders o f  our Law were rem iss in  sea rch in g  a f t e r  th e  
Law o f  N atu re , o r  th a t  th ey  were ig n o ra n t o f i t . . .  [T]hey 
who made them were Men o f  th e  g r e a te s t  and most profound 
Judgment, and acq u a in ted  as w e ll w ith  th e  Law o f  N atu re , as 
w ith  th e  Law o f Reason, and th e  Law o f God a lso . For th e re  
i s  n o th in g  o rda ined  in  our Law o f God. . .

So th a t  fo r  th e  Advancement o f  th e  Daughter th e  F a th e r 
s h a l l  be charged by a Maxim o f th e  common Law.. .  and t h i s  i s  
grounded upon th e  C o n sid era tio n  o f N a tu re .. .  So th a t  a 
C o n sid era tio n  p roceed ing  from N ature i s  a s u f f i c i e n t

58Plowden, s u p ra . a t  27, C.B. 4 Edw. 6.

59Id .

S0Id .

s l I d . a t  304-306.
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C o n sid era tio n  in  our Law.. .

The e x p l i c i t  c i t a t i o n  o f  th e  Law o f N ature i s  e x tra o rd in a ry . St. 

German was c o r r e c t  in  observ ing  th a t  th e  p r a c t ic e  o f  th e  common 

lawyers was to  s u b s t i tu te  "reason" fo r  "n a tu re" . 62

The claim  th a t  n o th in g  i s  to  be found in  th e  common law th a t  is  

c o n tra ry  to  th e  law o f reason  o r n a tu re  i s ,  as we have seen , c o n f l ic ts  

w ith  what S t. German had ta u g h t e a r l i e r  in  th e  cen tu ry . Indeed, th i s  

cla im  re p re se n ts  a m in o rity  view even in  Plow den's tim e. In  Wimmion 

y. B erk ley , fo r  example, i t  i s  s a id  th a t  "n o tw ith s tan d in g  th e  common 

Law d id  s u f f e r  i t ,  n e v e r th e le s s  i t  was n o t w e ll done, bu t a Wrong.

And some Things th e  common Law does perm it to  be done, which a re  

to r t io u s  and w rong ."63 In  Wimbish y. T a ilb o is  i t  i s  s a id  o f  th e  

S ta tu te  o f W estm inster I I :

For a t  th e  common Law th e  In te n t o f th e  Donor was 
in f r in g e d  and e luded , which was c o n tra ry  to  r ig h t  and good 
C onscience, and th e re fo re  th e  S ta tu te ,  being  made to  
r e s t r a i n  th a t  v ic io u s  L ib e r ty  o f b reak ing  such I n te n t s ,  
which was s u f fe re d  by th e  common Law, s h a l l  be extended by 
E q u ity .. .  f o r  th e  common Law, which would no t perm it him to  
be re c e iv e d , s u f fe re d  a Wrong.. .

I t  m ight be though t th a t  th e  apparen t disagreem ent among 

s ix te e n th  cen tu ry  common lawyers on th e  q u es tio n  o f  th e  congruence o f 

th e  common law w ith  th e  law o f  n a tu re  can be exp la ined  as an a r t i f a c t  

o f  th e  u n iv e rs a l  p r a c t ic e  o f  advocates to  make use o f  any arguments 

which prom ise to  h e lp  win th e  case  a t  hand. But th e  argum ents in

62C a lv in 's  C ase, e a r ly  in  th e  seven teen th  c e n tu ry , i s  th e  on ly  o th e r  
case  which comes to  mind in  which e x p l ic i t  r e s o r t  i s  made to  th e  law 
o f  n a tu re  fo r  le g a l  a u th o r i ty .

S3.Id .  a t  247. C.B. 4 E liz .
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Plow den's re p o r ts  on bo th  s id e s  o f  t h i s  is s u e  a re  h a rd ly  

extemporaneous in v e n tio n s -- th e y  a re  c le a r ly  p a r t  o f th e  s tan d ard  

equipment o f th e  law yers. U nless we a re  p repared  to  assume com plete 

cynicism  on t h e i r  p a r t ,  t h i s  suggests  th a t  th e  common lawyers were 

am bivalent about th e  r e la t io n  o f  th e  common law to  a h ig h e r ,  u n iv e rsa l 

law (w hether conceived as rea so n , n a tu ra l  law, o r  th e  law o f  God). We 

have found th i s  am bivalence throughout th e  h is to ry  o f th e  common law.

B esides "common reaso n " , and reason  as th e  law o f  n a tu re , th e  

common law i s  a lso  d esc rib e d  in  Plowden as "no o th e r  th an  pure and 

t r i e d  re a s o n ." This lo c a tio n  su ggests  a d i f f e r e n t  id e a  

a l to g e th e r—one s im ila r  to  th a t  rep re sen ted  in  F o r te s c u e 's  argument 

th a t  E ng lish  laws were th e  b e s t  o f a l l  human law s, because they  had 

been t r i e d  through a su ccess io n  o f  E ng lish  kingdoms and would have 

been re je c te d  o therw ise .

The c o n c e p tu a liz a tio n  o f  th e  common law as "pure and t r i e d  

reason" seems to  be lin k ed  to  a second s e t  o f s ta tem en ts  in  Plowden 

which id e n t ify  th e  common law as "no th ing  bu t common U se ."6fc This 

r a is e s  two q u es tio n s: Are "common use" and "common reason  eq u iv a le n t

term s? Are th ey  t i e d  to  th e  concept o f common e ru d it io n  (understood  

in  th e  sense o f  le a rn in g , modes o f  reaso n in g , and custom o r  p ra c t ic e  

o f  th e  common law bench and b a r)?  D esp ite  th e  rep ea ted  use  o f th e se  

term s in  th e  cases re p o rte d  by Plowden, i t  i s  d i f f i c u l t  to  judge w ith  

assu rance  th e  meaning th ey  had fo r  t h e i r  u se rs . T y p ic a lly , th e  

id e n t i f i c a t i o n  o f th e  common law as common use o r common reason  i s  

made c r y p t ic a l ly ,  in  a co n tex t which prov ides few c lu es  to  th e  meaning

6*Id. a t  195. C.B. 1 E liz .
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o f th e  p h rase  in  q u e s tio n —very  much as i f  counsel and judges a re  

r e c i t in g  by ro te  ta g s  o f ju risp ru d e n c e  remembered from th e i r  t r a in in g .  

In  th e  case o f W roteslev y. Adams. 6 5 Brown, J . and Dyer, C. J . make th e  

f u l l e s t  s ta tem en t re p o rte d  by Plowden which id e n t i f i e s  common law w ith  

common use:

Farm is  a c o l le c t iv e  Word c o n s is tin g  o f  d iv e rs  Things 
c o lle c te d  to g e th e r ,  whereof one i s  a Messuage, and th e  
o th e rs  a re  Lands, Meadows, P a s tu re s , Woods, Commons and 
o th e r  Things ly in g  o r  a p p e rta in in g  th e r e to . . .  And y e t a l l
t h i s  does n o t make i t  be c a l le d  a Farm, i f  i t  has no t
an o th er Thing a lso ; and th a t  i s ,  th a t  i t  has been l e t  o r
demised to  ano ther fo r  L ife ,  fo r  Y ears, o r  a t  W i l l . . .  So a
Farm co n ta in s  d iv e rs  T hings, as h a th  been s a id ,  as a Grange 
does; and i t  i s  a c a p i ta l  Messuage and a g re a t  Demesn which 
have been l e t  and dem ised, and so i t  i s  commonly taken  in  
every  P lace . For which Reason th e  Law a lso  says i t  i s  so , 
fo r  th e  Law i s  th e  Custom in  r e la t io n  to  L e t te r s ,  Counts, 
P le a s , and Judgm ents, and th e  common Law i s  n o th ing  bu t 
common Use.

Was th e  law r e f e r r e d  to  as " th e  Custom in  r e la t io n  to  L e t te r s ,  

Counts, P le a s , and Judgments" thought o f as d i f f e r e n t  from th e  common 

law, which was s a id  to  be "no th ing  bu t common use?" I subm it th a t  

bo th  re fe re n c e s  in  th e  passage a re  to  th e  common law. This becomes 

c le a r  when one asks what k ind  o f  law, in  th e  th r e e - p a r t  d iv is io n  o f 

E n g lish  law, i s  " th e  custom in  re sp e c t to  L e t te r s ,  Counts, P le a s , and 

Judgments. " I t  i s  n o t s ta tu to r y  law, b u t a  form o f custom. There i s  

no lo c a l ,  p a r t i c u la r  custom in  re sp e c t to  co u n ts , p le a s ,  and 

judgm ents. T h ere fo re , t h i s  law can only  be th e  common law o f  th e  

realm .

65Id .
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The custom in  re s p e c t to  co u n ts , p le a s ,  and judgments i s  n o t th e  

custom o f th e  fo lk . Only law yers and judges have customs o r usages in  

re s p e c t to  th e se  m a tte rs . This custom , th e n , may a lso  be understood  

as th e  common e ru d i t io n ,  o r  common re a so n , o f  th e  bench and bar.

But what about th e  s ta tem en t th a t  th e  common law i s  "no th ing  bu t 

common Use"? Does "common use" r e f e r  on ly  to  th e  common usages o f 

bench and b a r , o r  does i t  have a w ider a p p lic a tio n ?  We cannot be 

su re . In  th e  W roteslev case  th e  judges s ta te d  in  re sp e c t to  th e i r  

d e f in i t io n  o f "farm" th a t  "so  i t  i s  commonly tak en  in  every  p la c e " , 

and t h i s  appears to  be an argument on th e  b a s is  o f  a  common usage 

b ro ad er than  th a t  m erely o f  judges and law yers. T his in te r p r e ta t io n

o f  th e  ju d g es ' dictum  in  W roteslev  i s  s tren g th en ed  by an argument in

R eniger y. Fogossa: s 6

S ta tu te  [26 Hen. 8] i s  in  th e  d is ju n c t iv e ,  and speaks 
o f  Payment o r  Agreement, &c. and th i s  agreement i s  in tended
to  be ex ecu to ry , as th e  common Usage p ro v es , fo r  i t  i s  u su a l
to  make an O b lig a tio n  fo r  th e  Payment a t  c e r t a in  Days a f te r .

Here th e  "common usage" r e f e r r e d  to  i s  c le a r ly  th e  usage o f  th e  

v ic a r s ,  p a rso n s , and o th e rs  who a re  th e  su b je c ts  o f th e  s t a t u t e ,  and 

n o t th e  usage o f  law yers in  app ly ing  th e  s ta tu te .  Lawyers, th e n , were 

accustomed to  u s in g  th e  p h rase  "common usage" in  a sense th a t  in c lu d ed  

th e  usages o f peop le in  th e  o rd in a ry  course  o f l iv in g  and doing 

b u s in ess . I t  seems most n a tu ra l  to  read  th e  W roteslev phrase  

"commonly tak en  in  every P lace"  in  t h i s  sense. But we must remember 

t h a t  our q u es tio n  i s  w hether s ix te e n th  cen tu ry  law yers, and

6 GId . a t  9.
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p a r t i c u la r ly  J u s t ic e s  Brown and Dyer, id e n t i f i e d  th e  common law w ith  

such s ta n d a rd  p r a c t ic e s  o f laymen. W roteslev suggests  th a t  common 

usages o f th e  peop le  indeed made up p a r t  o f  th e  common law, fo r  Brown 

and Dyer add to  t h e i r  s ta tem en t th a t  th e  meaning th a t  they  have 

a sc r ib e d  to  "farm " i s  "commonly tak en  in  every p la c e " , th e  co n c lu sio n , 

" f o r  which reaso n  th e  law a lso  says th a t  i t  i s  s o ."

What may we now say  o f th e  s ix te e n th  cen tu ry  concep tion  o f  th e  

common law and i t s  r e la t io n  to  custom, i f  indeed a s in g le  such 

concep tion  e x is te d ?  In  Plow den's R eports th e  common law was 

id e n t i f i e d  w ith  b o th  reason  and usage. "Reason", in  tu rn ,  was used in  

two senses: th e  common e ru d it io n  o f  th e  le g a l p ro fe s s io n , and th e  law 

o f n a tu re . "Usage" was a lso  used in  two senses: th e  usages o f  th o se

le a rn e d  in  th e  law and th e  usages o f  th e  people. I t  i s  tem pting  to  

t r y  to  weld th e s e  d is p a ra te  id eas  in to  a coheren t s ix te e n th  cen tu ry  

th e o ry  o f th e  common law. I t  m ight be suggested , fo r  example, th a t  

s ix te e n th  cen tu ry  common lawyers assumed, when they  used any one o f 

th e  se v e ra l form ulae we have found in  Plowden, th a t  t h e i r  fe llo w  

law yers p o sse ssed  a common ju r i s p r u d e n t ia l  framework in  which each 

such form ula had i t s  p la c e  in  a h e ira rc h y  o f  concep ts—much as in  

D octor and S tu d en t. But I doubt very  much i f  many s ix te e n th  cen tu ry  

common law yers, any more th an  t h e i r  co u n te rp a rts  today , had a 

co n sc io u s , co h eren t th e o ry  o f  th e  common law and custom.

A few law yers, o f  co u rse , such as S t. German a t  th e  beg inn ing  o f  

th e  cen tu ry  and Thomas Hedley s h o r t ly  a f t e r  i t s  c l o s e ,67 had

67Speech b e fo re  th e  House o f  Commons, 1610. 2 PROCEEDINGS IN 
PARLIAMENT 1610: HOUSE OF COMMONS 172-176 (E liz a b e th  Reed F o s te r  ed.
1966).
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t h e o r e t ic a l ly  s o p h is t ic a te d  u n d ers tan d in g s  o f  th e  p la ce  o f  usage and 

reason  in  th e  common law in  th e  E n g lish  le g a l  system as a whole. 

Plowden’s Commentaries them selves, by v i r tu e  o f  th e  f a c t  th a t  they  

even re p o r t  a few sna tch es  o f  e x p l i c i t  ju r i s p ru d e n t ia l  d is c u s s io n s , 

f a l l  in to  t h i s  e x c lu siv e  catego ry . O ther contemporary law re p o r te r s  

such as S ir  James Dyer68 seldom , i f  e v e r , rep o rte d  d iscu ss io n s  about 

such ju r i s p r u d e n t ia l  q u es tio n s  as th e  n a tu re  o f th e  common law, usage, 

custom o r le g a l  reason .

I t  i s  p o s s ib le  th a t  such d isc u ss io n s  f re q u e n tly  occurred  in  

c o u r t69 and were u n rep o rted  because th e  re p o r te r  assumed th a t  every 

lawyer had rece iv ed  a s o l id  grounding in  th e  fundam entals o f 

ju r isp ru d e n c e  a t  th e  Inns o f  Chancery and th e  Inns o f Court. T h is, 

however, i s  n o t th e  im pression  one g e ts  from read ing  a wide range o f  

th e  s ix te e n th  cen tu ry  re p o r ts .  The im pression , in s te a d , i s  o f  a 

p ro fe s s io n  which had v ery  l i t t l e  i n t e r e s t  in  le g a l ph ilosophy and 

which, consequen tly , had no t gone to  th e  tro u b le  o f  a ttem p tin g  to  

fo rm ulate  a coheren t ju risp ru d e n c e .

The p ro fe s s io n  had a v a i la b le  to  i t ,  ou t o f th e  long h is to r y  o f 

th e  common law, s e v e ra l p o s s ib le  ways o f  d e sc rib in g  th a t  law. Which 

p a r t i c u la r  d e s c r ip t io n  was chosen fo r  employment in  any g iven  le g a l 

argument depended le s s  upon i t s  u s e r 's  sense  o f what a coheren t 

ju r isp ru d e n c e  re q u ire d  th an  upon w hether th a t  d e s c r ip tio n  would h e lp

68Dyer, adm itted  to  th e  c o if  in  1552, was c o n s ti tu te d  a judge o f th e  
common P leas  in  1557. His R eports e x te n t from 4 Henry V III to  th e  
p e rio d  o f h is  d ea th  in  1582.

69As we have seen , Plowden re p o r te d  such a d iscu ss io n  by Dyer h im se lf  
in  th e  W roteslev case.
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h is  c l i e n t  ou t o f  h is  p re se n t d i f f i c u l ty .  The modem sc h o la r  can , by 

s t r a in in g  h is  in g e n u ity , imagine how th e  s ix te e n th  cen tu ry  E ng lish  

lawyer might have fash ioned  a coheren t th e o ry  o f  th e  common law o u t o f 

th e  m a te r ia ls  he had a t  hand. There i s  l i t t l e  evidence fo r  such a 

th e o ry  in  th e  s ix te e n th  cen tu ry  re p o r ts .
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CHAPTER EIGHT

THE JURISPRUDENCE OF THE COMMON LAWYERS 

IN THE EARLY SEVENTEENTH CENTURY
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We have seen  th a t  th e  common law yers o f  th e  m id -s ix te e n th  cen tu ry  

had a v a i la b le  s e v e ra l ways o f  speaking  and th in k in g  o f  th e  common law: 

as th e  common usage, reaso n , o r e ru d it io n  o f  th e  p ro fe s s io n a l e l i t e ;  

as th e  common usages o f  th e  people; as an ex ten sio n  o f  n a tu ra l  law; 

and as "common custom o f th e  rea lm ." None o f  th e se  modes o f  speech 

and th ough t appears to  have predom inated in  th e  second h a l f  o f  th e  

s ix te e n th  cen tu ry . Although th e  concept o f "common custom" may have 

inc lu d ed  th e  n o tio n  o f  p r e s c r ip t io n ,1 th e re  i s  l i t t l e  ev idence in  th e  

s ix te e n th  cen tu ry  law re p o r ts  th a t  th e  common law yers were concerned 

w ith  th e  immemorial a n t iq u i ty  o f th e  common law. They had read  t h e i r  

L i t t l e to n  and w ell understood  th a t  th e  p h rase  " s i th e  th e  tim e whereof 

no minde i s  to  th e  co n tra ry "  d id  no t n e c e s s a r i ly  r e f e r  to  remote 

a n t iq u i t y .2 F o rte scu e  a s id e , th e  common law yers made l i t t l e  e f f o r t  to  

p r a is e  th e  common law fo r  i t s  a n t iq u i ty  u n t i l  th e  end o f  th e  s ix te e n th  

cen tu ry .

I t  was a t  th e  beginning  o f th e  sev en teen th  c e n tu ry , P ro fe sso r 

Pocock has to ld  u s , th a t  a l l  th i s  changed and th e  myth o f  immemorial 

a n t iq u i ty  became c e n t r a l  to  th e  common la w y er 's  u n d ers tan d in g  o f  th e  

n a tu re  o f  th e  common law. 3 C en tra l to  P ro fe sso r  P ocock 's

1See, e . g . , J . RASTELL, AN EXPOSITION OF CERTAIN DIFFICULT AND OBSCURE 
WORDS AND TERMS OF THE LAWS OF THIS REALME 159 (1579): " P re s c r ip t io n
i s  when one h a th  had o r  used any th in g s  s i th e  th e  tim e whereof no mind 
i s  to  th e  c o n t ra ry ."

2LITTLETON, TENURES, S ect. 170: "Hee s h a l l  say , th a t  such custome
h a th  beene used from tim e w hereof th e  memory o f men runneth  n o t to  th e  
c o n tra ry , t h a t  i s  as much to  say th a t  no man th en  a l iv e  h a th  heard  any 
p ro o f to  th e  c o n tra ry ; nor h a th  no knowledge to  th e  c o n t r a r y . . . "

3J.G.A. POCOCK, THE ANCIENT CONSTITUTION AND THE FEUDAL LAW 30 (1957): 
"The E n g lish  supposed th a t  th e  common law was th e  on ly  law t h e i r  land 
had ev er known, and th i s  by i t s e l f  encouraged them to  in t e r p r e t  th e  
p a s t  as i f  i t  had been governed by th e  law o f t h e i r  own day; b u t in
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i n t e r p r e ta t io n  o f  e a r ly  sev en teen th  cen tu ry  E n g lish  le g a l thought is  

what he c a l l s  th e  d o c tr in e  o f th e  a n c ie n t c o n s ti tu t io n .  This d o c tr in e  

was shaped by th e  assum ptions " f i r s t ,  t h a t  a l l  th e  law in  England 

might p ro p e r ly  be c a l le d  common law; second, th a t  common law was 

common custom , o r ig in a t in g  in  th e  usages o f  th e  people and d e c la re d , 

in te r p r e te d  and ap p lied  in  th e  c o u rts ; t h i r d ,  th a t  a l l  custom was by 

d e f in i t io n  immemorial, th a t  which had been usage and law s in ce  tim e 

o u t o f  mind, so th a t  any d e c la ra t io n  o f  law, judgment o r  (w ith  n o t 

q u i te  th e  same c e r ta in ty )  s t a t u t e ,  was a d e c la ra t io n  th a t  i t s  co n ten t 

had been usage s in c e  tim e im m em orial."4 The common law yers, P ro fe sso r 

Pocock contended, "ho ld in g  th a t  law was custom; came to  b e lie v e  th a t  

th e  common law, and w ith  i t  th e  c o n s t i tu t io n ,  had always been e x a c tly  

what th ey  were now, th a t  th ey  were im m em o ria l..."5 P ro fe sso r Pocock 

suppo rted  h is  th e s i s  about th e  d o c tr in e  o f  th e  a n c ien t c o n s t i tu t io n ,  

and th e  m e n ta li te  he c a l le d  " th e  common law mind", alm ost e n t i r e ly  

w ith  q u o ta tio n s  from S ir  Edward Coke and S ir  John Davies bu t he h e ld  

t h a t  th e  d o c tr in e  and th e  ou tlook  was w idely  shared  by common lawyers 

o f  t h e i r  t im e :6

a d d itio n  th e  f a c t  th a t  th e  common law was a custom ary law, and th a t  
law yers d e fin e d  custom in  a  way which h e a v ily  emphasized i t s  
immem orial c h a ra c te r ,  made even more r a d ic a l  th e  E ng lish  tendency t o • 
read  e x is t in g  law in to  th e  remote p a s t . "

4J . G. A. Pocock, Burke and th e  A ncient C o n s titu tio n : A Problem in  th e
H is to ry  a£  Id e a s , in  POLITICS, LANGUAGE AND TIME 209 (1973).

5THE ANCIENT CONSTITUTION, su n ra . a t  36.

6Id . a t  37. The A ncient C o n s titu tio n  has been c r i t i c i z e d  fo r  
r e p re s e n tin g  th e  common law mind as be in g  more m ono lith ic  than  i t  was, 
and in  h is  1986 R e tro sp e c tiv e  on h is  c l a s s i c  work, P ro fe sso r Pocock 
does n o t r e j e c t  th i s  c r i t ic i s m  ou t o f  hand. He does appear to  suggest 
th a t  c lo s e r  in sp e c tio n  o f  sev en teen th  cen tu ry  common law thought might 
re v e a l " th e  common-law mind" to  have been m o n o lith ic  a f t e r  a l l .  1987
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But by Coke's tim e th e  in c re a s in g  a c t i v i t y  o f  a n e a r ly  
so v e re ig n  monarchy had made i t  seem to  most common lawyers 
t h a t  i f  a r ig h t  was to  be ro o ted  in  custom .. . i t  must be 
shown to  be immemorial.. .  The id e a  o f  th e  immemorial 
th e re fo re  took  on an a b so lu te  c o lo r in g —  I t  ceased to  be a
conven ien t f ic t io n  and was h e a te d ly  a s s e r te d  as l i t e r a l  
h i s t o r i c a l  t r u th __

P ro fe s so r  Pocock 's in te r p r e ta t io n  o f  " th e  common-law mind" o f th e

se v en te en th  cen tu ry  has fo r  t h i r t y  y ea rs  so dominated sc h o la r ly

d is c u s s io n  o f  th a t  cen tu ry ’s thought about th e  n a tu re  o f  th e  common

law and i t s  p la c e  in  th e  E ng lish  le g a l o rd e r  th a t  i t  must be taken

in to  account by any sch o la r in v estig a tin g th e  common law ju risp ru d en ce

o f t h a t  p e rio d . My purpose in  t h i s  c h a p te r , however, i s  no t to

reexam ine P ro fe sso r  Pocock's in te r p r e ta t io n  b u t to  examine in

c o n s id e ra b le  d e t a i l  what s e v e ra l o f th e  le ad in g  common lawyers o f th e

f i r s t  h a l f  o f  th e  seven teen th  cen tu ry  had to  say  about th e i r

u n d ers tan d in g  o f  th e  n a tu re  o f  th e  common law and i t s  r e la t io n s h ip  to

o th e r  k in d s  o f  law --about th e  r e la t io n s h ip  between th e  common law and

d iv in e  and n a tu ra l  law, between common law and reaso n , common law and

custom , and between common law and s t a t u t e  law. While P ro fesso r

Pocock and I  examine a number o f  th e  same so u rc e s , we do so in  p u rs u it

o f  d i f f e r e n t  ends. He looks a t  common law ju r isp ru d e n c e  fo r  th e  l ig h t

i t  may shed on th e  h is to r io g ra p h y  o f  th e  e a r ly  sev en teen th  century; I

am engaged in  a h i s to r i c a l  and com parative s tu d y  o f  common law

ju r isp ru d e n c e . I s h a l l  beg in  by looking  a t  th e  two lawyers on whose

w rit in g s  P ro fe s so r  Pocock based h is  model o f  th e  common law mind—S ir

Edward Coke and S ir  John D avies—but because my aim i s  to  p a in t as

f u l l  a  p ic tu r e  as p o ss ib le  o f  sev en teen th  cen tu ry  E ng lish  le g a l

ed. a t  265.
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th e o ry , th e  d o c tr in e  o f  th e  a n c ien t c o n s t i tu t io n  w il l  on ly  serve as an 

o r ie n t in g  dev ice  in  th a t  landscape.

SIR JOHN DAVIES

S ir  John D a v ie s ,7 in  th e  P re face  to  h is  I r i s h  R ep o rts . 8 d escrib ed  

th e  common law in  a way which P ro fe sso r Pocock has ta k en  as 

c l a s s i c a l l y  r e p re s e n ta t iv e  o f " th e  common-law mind". Davies began by 

o bserv ing  th a t ,  d e s p ite  th e  o p e ra tio n  o f  E n g lish  law in  Ire la n d  fo r  

some fo u r hundred y ea rs  and th e  continuous p resence th e re  o f men 

lea rn ed  in  E n g lish  law, th e re  never had been any re p o r t  pub lished  of 

law cases adjudged in  th a t  kingdom. This Davies found s tra n g e , fo r  

men in  England who were lea rn ed  in  th e  law had, from th e  tim e o f th e  

Norman conquest, though t i t  im portan t to  reduce n o ta b le  cases in to  

books o f  re p o r ts  which were c a l le d  " th e  A nnalles of th e  Lawe". 9 These 

r e p o r ts ,  Davies s a id ,  were "bu t Comments o r  in te r p r e ta t io n s  o f th e

71569-1626. Poet and a tto rn e y -g e n e ra l fo r  Ire la n d . Took B. A. a t  
Oxford in  1590; s tu d ie d  law a t  Middle Temple; c a l le d  to  bar in  1595; 
d is b a rre d  and ex p e lle d  from Middle Temple in  1598; upon Lord 
E lle sm e re 's  in te rv e n tio n  and h is  own apology was re s to re d  to  b a r in  
1601; James I  took  a l ik in g  to  him (a p p a re n tly  on th e  b a s is  o f h is  
poem "Nosce Teipsum") and se n t him to  I re la n d  as s o l ic i to r - g e n e r a l  in  
1603; in  1606 was appo in ted  a t to rn e y -g e n e ra l fo r  I re la n d ; in  1609 was 
made a  s e r je a n t;  in  1626 was appoin ted  as C hief J u s t ic e ,  but never 
took o f f ic e .

8P ub lished  a t  D ublin in  1615 as Prim er R eport des Casses e t  M atters 
en Lev re so lu e s  & adjudges en le s  C ourts d e l Rov en I re la n d . A ll 
q u o ta tio n s  from D avies in  th i s  ch ap te r a re  tak en  from THE COMPLETE 
PROSE WORKS OF SIR JOHN DAVIES (A. G ro sa rt, ed. 1876).

3Id . a t  250-251.
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Common Law, which Text was never o r ig in a l ly  w r i t t e n ,  b u t h a th  ever 

been p re se rv ed  in  th e  memory o f  men, though no m an's memory can reach  

to  th e  o r ig in a l  th e r e o f ." 18 This c o n c e p tu a liz a tio n  o f  th e  common law 

as an u n w ritte n  te x t  i s  most in te r e s t in g ,  a lthough  i t  i s  no t 

su s ta in e d . Davies s a id  th a t  th e  E ng lish  law re p o r ts  were 

in te r p r e ta t io n s  o r  comments on th e  u n w ritten  te x t  o f  th e  common law; 

t h i s  su g g es ts  th a t  th ey  do n o t r e p l ic a te  th a t  te x t .  The t e x t  o f th e  

common law i s  to  be found in  " th e  memory o f  men", o r ,  in  th e  v a r ia n t  

language o f  th e  nex t parag rap h , " in  th e  memory o f  th e  peop le". At 

t h i s  p o in t D avies began to  t a lk  o f th e  common law in  term s o f custom 

and d id  n o t r e tu r n  to  th e  id e a  o f th e  common law as an u n w ritten  

te x t .  11

For th e  Common Lawe o f  England i s  n o th in g  e ls e  b u t th e  
Common custome o f  th e  Realme; and a custome which h a th  
o b ta in ed  th e  fo rc e  o f  a lawe, i s  always s a id  to  be Ius non 
scrip tum  fo r  i t  cannot be made o r c re a te d , e i th e r  by C h arte r 
o r  by P a rliam en t, which a re  Acts reduced to  w r i t in g ,  and a re  
a lw aies m a tte r  o f Record; bu t in  use and p r a c t i s e ,  i t  can be 
reco rded  and r e g is te r e d  no where, b u t in  th e  memory o f  th e  
people.

For a Custome ta k e th  beg inn ing  and groweth to  p e r fe c t io n  in  
t h i s  manner: When a reaso n ab le  a c t once done, i s  found to
be good and b e n e f i c ia l l  to  th e  p eop le , and a g ree ab le  to  
t h e i r  n a tu re  and d is p o s i t io n ,  then  do th ey  u se  i t  and 
p r a c t i s e  i t  ag a in e , and againe; and so by o f te n  i t e r a t i o n  
and m u l t ip l ic a t io n  o f  th e  a c t ,  i t  becometh a  Custome, and 
b e ing  con tin u ed  w ith o u t in te r ru p t io n  tim e o u t o f  mind, i t  
o b ta in e th  th e  fo rc e  o f  a law.

And t h i s  Customary Lawe is  rhe  most p e r f e c t ,  and most 
e x c e l le n t ,  and w ith o u t comparison th e  b e s t ,  to  make and 
p re se rv e  a  Common-wealth; fo r  th e  w r i t te n  lawes which a re  
made e y th e r  by th e  e d ic ts  o f  P r in c e s , o r by c o u n se lls  o f 
E s ta te ,  a re  imposed upon th e  S ub jec t b e fo re  any T r i a l1 o r

lcXd. a t  251.

“ Id . a t  251-252.
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P rob a tio n  made, w hether th e  same be f i t  and ag reeab le  to  th e  
n a tu re  and d is p o s i t io n  o f  th e  p eop le , o r  w hether th ey  w i l l  
b reed  any inconvenience o r  no. But a Custome do th  never 
become a law to  b ind  th e  peop le , u n t i l  i t  h a th  been t r i e d  
and approved tim e ou t o f  mind; du ring  a l l  which tim e th e re  
d id  th e reb y  a r i s e  no inconvenience, fo r  i f  i t  had been found 
inconven ien t a t  any tim e, i t  had been used no lo n g e r, bu t 
in te r ru p te d ,  and consequently  i t  had lo s t  th e  v i r tu e  and 
fo rc e  o f a law.

Davies d id  n o t in v e n t th e  claim  th a t  th e  common law was "no th ing  

e ls e  bu t th e  Common custome o f  th e  Realme." As we have seen , th i s  was 

one o f  th re e  s ta n d a rd  ways th e  common lawyers o f th e  second h a l f  o f 

th e  s ix te e n th  cen tu ry  used to  d e sc r ib e  th e  common law. What Davies 

and Coke d id  was to  ta k e  an c ie n t r i t u a l i s t i c  tag -en d s and ph rases  o f 

th e  common law l i tu r g y ,  th a t  no lawyer fo r  c e n tu r ie s  had tak en  

l i t e r a l l y ,  and read  them q u ite  s e r io u s ly  and l i t e r a l l y ,  and to  b u ild  

t h e i r  myth o f th e  common law ou t o f im p lic a tio n s  drawn from th e  

l i t e r a l  read in g  o f  th e se  p h rases. By th e  sev en teen th  cen tu ry  th e  

common law was f u l l  o f  ph rases l ik e  "immemorial custom ", "common 

custom ", " a n c ie n t law ", "beyond tim e o f  memory", th a t  served  no 

p re se n t purpose in  le g a l  th eo ry  o r  p r a c t ic e ,  bu t were r i t u a l i s t i c a l l y  

rep ea ted  anyway. The p a r t i c u la r  ph rases on which Coke and Davies 

r e l i e d  in  c o n s tru c tin g  th e i r  th eo ry  o f th e  common law had become 

m erely r i t u a l i s t i c  b e fo re  th e  end o f th e  Middle Ages. One may see  

th i s  in  th e  Year Books and, l a t e r ,  in  L i t t l e t o n 's  g re a t  T re a t is e  o f  

T enu res. where th e  s tan d a rd  r e c i t a t io n  as to  long and con tinuous use 

i s  u s u a lly  broken o f f  a f t e r  a few words and concludes w ith  "& c".12

12For example, LITTLETON, BK. I l l ,  C H .II, SECT. 271: " [T ]h is  was by
th e  common law b e fo re  th e  s t a t u te  o f Westm. 2nd, and has always been 
used and con tin u ed , &c."
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F ic t io n s  and a r t i f i c i a l  conventions had a d e f in i te  p la ce  in  th e  

common law; i t  might even be s a id  th a t  th ey  were th e  g lue  th a t  h e ld  i t  

to g e th e r . But th e re  was no need o r reason  fo r  lawyers to  b e lie v e  in  

them. Let me tak e  an example from th e  d o c tr in e  o f  tre s p a s s .  In  th e  

th i r t e e n th  cen tu ry  th e  ru le  was th a t  a claim ed t r e s p a s s ,  o r  wrong, 

could be h eard  in  th e  k in g 's  c o u rts  on ly  upon an a l le g a t io n  th a t  th e  

k in g 's  peace had been broken. In  n e a r ly  a l l  cases o f tr e s p a s s ,  

th e re fo re ,  th e  p l a i n t i f f  a lle g e d  th a t  wrong had been done him by means 

o f  fo rc e  and arms; th e  com plaint u su a lly  added th e  words " to  w it w ith  

swords and bows and arrow". As th e  law o f  tre s p a s s  expanded to  cover 

cases in  which no fo rc e  and arms had been used, a lawyer who hoped to  

have h is  c l i e n t 's  case  h eard  s t i l l  had to  make th e  o ld  a l le g a t io n s  o f  

v i  e t  arm is. In  one fo u r te e n th  cen tu ry  c a s e ,13 th e  buyer o f  a cask  o f  

wine accused th e  s e l l e r  o f having  w ith  fo rce  o f arms, to  w it ,  w ith  

swords and bows and arrow s, drawn o f f  some o f th e  wine and s u b s t i tu te d  

w ater. P ro fe sso r Milsom has drawn a heartwarm ing p ic tu re  o f  the  

honest cask s to u t ly  r e s i s t i n g  th e  fo rc e  and arms. 14

Having taken  th e  s tan d a rd  f ic t io n s  concerning th e  n a tu re  o f th e  

common law l i t e r a l l y ,  D avies attem pted  to  dem onstrate how th e  

c h a r a c te r i s t i c s  o f  th e  common law rep re se n te d  in  th o se  f ic t io n s  made 

th e  common law " th e  most p e r f e c t ,  and most e x c e lle n t,  and w ithou t 

com parison th e  b e s t"  law in  th e  world. F ortescue had claim ed th a t  

E ng lish  custom ary law was b e t t e r  th an  any o th e r n a t io n 's  custom ary

13Y. B. 10 Ed. I I ,  54 S e ld , Soc. 140.

“ S. F. C. Milsom, Reason in  th e  Development o f th e  Common Law, in  
STUDIES IN THE HISTORY OF THE COMMON LAW 115 (1985).
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law, bu t he d id  no t compare i t  to  E n g lish  s ta tu to r y  law. Davies found 

E ng lish  custom ary law to  be b e t t e r  th an  s t a t u t e  law because s ta tu te s  

a re  imposed b e fo re  i t  i s  known w hether th e y  a re  " f i t  and ag reeab le  to  

th e  n a tu re  and d is p o s it io n  o f th e  p eo p le , o r  w hether th ey  w il l  breed 

any inconvenience o r no ,"  w h ile  a  "Custome doth  never become a law to  

b in d  th e  people u n t i l l  i t  h a th  b in  t r i e d  and approved tim e out of 

mind. "

In  t h i s  passage Davies was p u rsu in g  two d i s t i n c t  l in e s  of 

argument in  p ra is in g  E ng lish  custom ary law. The f i r s t  h e ld  th a t  law 

must be a p p ro p ria te  to  th e  n a tu re  and d is p o s i t io n  o f  a  people.

E ng lish  custom ary law, Davies c la im ed , i s  "so  framed and f i t t e d  to  th e  

n a tu re  and d is p o s it io n  o f th i s  p e o p le . . . so as i t  cannot p o ss ib ly  be 

ru le d  by any o th e r  la w .15 I t  i s  f i t t e d  to  th e  E ng lish  p e o p le 's  

p a r t i c u la r  n a tu re  because they  "have made th e i r  owne Lawes out o f 

t h e i r  wisedome and experience ( l i k e  a silke-w orm e th a t  form eth a l l  her 

web ou t o f  h e r  s e l f e  o n l y ) . . . " 16 T his p a r t i c u la r  argum ent, o f cou rse , 

i s  d ire c te d  a t  th e  advantages o f  custom ary law in  g en era l; w ith in  i t s  

term s th e re  i s  no reason  to  p r e f e r  E n g lish  custom to  French o r any 

o th e r  n a t io n a l  custom ary law. In  h is  second l in e  o f argument, Davies 

suggested  th a t  because custom, by d e f in i t io n ,  does n o t become law 

u n t i l  i t  has been t r i e d  and approved tim e ou t o f mind, i t  i s  bound to  

have fewer d e fe c ts  and inconveniences th an  laws in s t i t u t e d  w ithou t 

long t r i a l  and experience. 17

15Id . a t  255. F o rtescue  had claim ed th a t  t h i s  argument was 
A r is to te l ia n .

1GId .

l7There i s  a c e r ta in  p l a u s i b i l i t y  to  t h i s  argument, b u t i t  seems to  me
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Davies found a k ind  o f  wisdom and reaso n  in  custom th a t  su rpassed  

any th ing  an in d iv id u a l o r l e g i s la tu r e  cou ld  dev ise . In  e x to ll in g  th e  

common law fo r  i t s  reaso n ab len ess, Davies was sq u are ly  w ith in  th e  

common law t r a d i t i o n  (even i f  th a t  p a r t i c u la r  t r a d i t i o n  was an 

im p o rta tio n  from th e  c i v i l  and canon law). Indeed, p a r t  o f  th e  common 

law d e f in i t io n  o f  customary law (ag a in  im ported from th e  c i v i l  and 

canon law) was i t s  reasonab leness; a  custom could never a t t a in  th e  

s ta tu s  o f  law u n le ss  i t  was reasonab le . But Davies wanted to  claim  

more reason  fo r  th e  common law than  th e  minimum necessary  to  q u a l ify  

i t  as la w ;18 he h im se lf quoted th e  s ta n d a rd  c i v i l  law maxim, which had 

been ap p ro p ria te d  by th e  common law, th a t  "Law is  no th ing  bu t a r u le  

o f  r e a s o n .1,19 I f  a l l  law i s  reaso n , th e re  i s  no s p e c ia l  m e rit in  th e  

mere p resen ce  o f  reason  in  th e  common law. According to  D avies, th e re  

were two th in g s  th a t  made th e  wisdom and reaso n  o f  th e  common law

th a t  i t  m ight be v u ln e ra b le  to  th e  fo llo w in g  counterargum ent from 
su p p o rte rs  o f  s ta tu to r y  law. Customary la w 's  supposed s u p e r io r i ty  to  
s t a t u t e  law i s  s a id  to  be dem onstrated  by th e  f a c t  th a t  i t  would n o t 
have la s te d  long enough to  become law i f  i t  had con ta ined  im portan t 
d e fe c ts  o r  produced se rio u s  inconveniences. This claim  can be 
ch a llen g ed  on a f a c tu a l  b a s is ,  as S ir  F ra n c is  Bacon d id . But even i f  
we accep t th e  claim  th a t  immemorial custom has proved i t s e l f  to  be 
f r e e  from inconven iences, th e re  rem ains th e  f a c t  th a t  n o t every 
p r a c t ic e  embarked upon may prove to  be f r e e  o f  inconveniences. In  
w eighing th e  m e rits  o f custom and s t a t u t e  on th e  s c a le  o f  the  
inconveniences to  be found in  each k in d  o f  law, should  we no t ta k e  
account o f  f a i l e d  usages? A ccording to  D av ies’ s and Coke's th e o ry  o f  
custom, usages and p ra c t ic e s  become e s ta b l is h e d  as customs th rough a 
p ro cess  o f  t r i a l  and e r ro r . I t  i s  n o t s e l f - e v id e n t ly  c le a r  th a t  
e r ro r s  th a t  tu rn  up in  th e  usages o f  th e  peop le  a re  any le s s  
in conven ien t th a n  misjuagments made by l e g i s la to r s .  One might a rg u e , 
to o , th a t  th e re  i s  a winnowing ou t p ro cess  w ith  s ta tu te s  ju s t  as th e re  
i s  w ith  u sag es , and j u s t  as harm ful o r inconven ien t usages are  
dropped, s t a t u te s  th a t  prove f a u l ty  a re  re v is e d  o r  repea led .

18He a s s e r ts  o f  th e  common law th a t  "no human Law, w r i t te n  o r 
u n w ritte n , h a th  more c e r t a in t i e  in  th e  R ules and Maximes, more 
coherence in  th e  p a r ts  th e re o f ,  o r  more harmonie o f reason  in  i t . . . "
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n ece ssa ry  rc  p rcc rce  cu srcca ry  las*' insured. a  w isdca a rc  reason  re a r  

le g i s la t io n  was r c r  l ik e ly  rc  r a r e r .  The common law was r c  b e t te r  

than. any e th e r  r a r i c r ’s custom ary law i r  r h i s  r e s p e c t . however. The 

advantage rh e  c c c rc r  law has ev e r rhe  c r r e r  s y s re r s  c i  c rs rc c a ry  law 

r r s r  l i e ,  r h e r ,  i r  rhe p e c u l ia r  w isdea a r c  v ir ru e  c f  rhe E nglish  

people: . . England having had a good a rc  happy S e rie s  f r c a  rhe

b e g i r r i r g ,  hard  beere  in h a b ite d  alw aies w irh  a v erru cas  a rc  wise 

p eo p le , whc ever embraced h c re s r  a rc  good C usrcees, f u l l  c i  reason  a rc  

conven ience .. .  " 2*

P ro fe sso r Pocock has suggested  th a t  "C oke's e rp h a s is  i s  le s s  upon 

c u s ro r , i r  rh e  pure  s e rs e  i r  which D avies u ses  rhe  word th an  upon rhe 

a c r iv i r y  o£ rhe  judges in  c o n s ra r r ly  r e f in in g  rhe  law .. .  " 2: I r  i s  

c e r r a in ly  rm e  rh a r  in  rhe  f i r s r  s e v e ra l pages o f h is  P reface  to  h is  

I r i s h  R eports Davies c o n c e n tra te s  on rhe  id e a  th a t  rhe  common law i s  

custom ary law, and i s  p r im a r ily  concerned to  draw im p lic a tio n s  from 

th a t  conception . In  t h i s  p a r t  o f  h is  P re face  th e  a c tiv e  agen ts in  th e  

shap ing  o f th e  common law appear to  be th e  w ise and v ir tu o u s  E ng lish  

people. But in  th e  rem ainder o f  th e  P re face  i t  i s  no t th e  people who 

g e t th e  c r e d i t  bu t " th e  g re a t  le a rn in g , wisdom, g r a v i t i e ,  and

19Xi. a t  259.

20I£ . a t  255.

21Td. a t  254. There i s  no ev idence th a t  Davies recognized  th a t  h is  
p r a is e  fo r  th e  common law, in  com parison w ith  o th e r  n a t io n 's  laws, 
cou ld  be reduced to  th e  claim  th a t  th e  E n g lish  people were more 
v ir tu o u s  and w ise th an  o th e r  peop les.

22THE ANCIENT CONSTITUTION, s u p ra , a t  25.

320

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

co n stan c ies  o f  our J u d g e s . . ." 23 D avies was n o t e x p l i c i t  on th i s  p o in t ,

b u t he seemed to  have in  mind a  d iv is io n  o f  labor: th e  people form th e

common law and th e  judges a r t i c u l a t e  and p re se rv e  i t : 21*

I f  th e re fo re  J u s t ic e ,  and th e  Law, which i s  b u t a ru le  o r 
le sso n  o f J u s t ic e ,  be so n ece ssa ry  fo r  a l l  p e rso n s , tim es 
and p la c e s ,  as no f a m ilie ,  no c i t y ,  no common-wealth, no 
kingdome, can s tand  w ithou t th e  su p p o rt th e re o f ; how needfu l 
i s  th e  se rv ic e  of lea rn ed  men in  th e  law, w ithou t which 
J u s t ic e  i t  s e l f e  cannot p o s s ib ly  s ta n d ? . . .  For i f  no man 
d id  study  th e  reason  o f  th e  Law, i f  no man kep t in  memory 
th e  ru le s  o f  th e  Law, i f  no man knew th e  forme o f p lead ing , 
o r  th e  course o f p roceeding  in  th e  law, what would become o f 
th e  pub lique  J u s t ic e  in  a sh o r t  tim e , o r  how should  th e  
b e n e f i t  o f  th e  law be d e riv ed  and communicated unto  th e  
people? For as in  a n a tu r a l1 body th e  reasonab le  soule 
cannot use o r tra n sm it any o f  h e r  pow ers, bu t by s p e c ia l l  
organs o f th e  same b od ie , d isp o sed  and f i t t e d  by n a tu re  fo r  
every fu n c tio n , as th e  eye to  se e , th e  ea re  to  h ea re , th e  
tongue to  speake, and th e  l ik e  o f  th e  r e s t :  so in  the  body 
p o l i t iq u e  o f  a Common-Wealth, th e  Law, which i s  th e  sou le  
th e re o f ,  p roduceth  no e f f e c t  o r  o p e ra tio n  a t  a l l ,  bu t by 
such o f  h e r  M in is te rs  as by a r t  and experience  a re  enabled 
and q u a l i f ie d  fo r  h e r  s e rv ic e .

One may d is t in g u is h  a f in a l  reaso n  c i te d  by Davies in  support o f

h is  claim  th a t  th e  common law was th e  most p e r fe c t  law in  th e  w o rld :25

T here fo re  th e  Lawe o f N atu re , which th e  Schoolmen c a l l  Ius
commune. and which i s  a lso  Ius non sc rin tu m . being  w r itte n
onely  in  th e  h e a r t  o f  man, i s  b e t t e r  th an  a l l  th e  w r itte n
lawes in  th e  world to  make men h onest and happy in  th i s
l i f e ,  i f  th ey  would observe th e  ru le s  th e re o f: So th e
custom ary Law of England, which we doe lik ew ise  c a l l  Ius 
commune. as comming n e e re s t  to  th e  Lawe o f n a tu re ,  which i s  
th e  ro o t and touchstone o f a l l  good law es, and which i s  a lso  
Ius non sc rip tu m . and w r i t te n  onely  in  th e  memory of man.. .

Id . a t  261.

2 *Id. a t  275. 

25Id . a t  253.
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Davies d id  n o t a s s e r t  th a t  th e  common law comes "n e e re s t to  th e  Lawe 

o f  n a tu re "  because i t s  c o n te n t—i t s  rea so n —is  th e  c lo s e s t  to  th a t  o f  

n a tu ra l  law, as anyone w ith  more th an  a s u p e r f ic i a l  understand ing  o f 

n a tu ra l  law th e o ry  might be expected  to  have done. In s te a d , he based 

h is  a s s e r t io n  o f  th e  common la w 's  c lo sen e ss  to  n a tu ra l  law on p o in ts  

o f  resem blance th a t  any c i v i l i a n  o r c a n o n is t ,  and many a common 

law yer, would have d ism issed  as s u p e r f ic ia l :  bo th  were c a l le d  ius

commune and bo th  were unw ritten . In  h is  eagerness to  n a i l  down th e  

s im i la r i ty  o f  th e  two k inds o f  law on th e  l a s t  p o in t ,  he a lso  claim ed 

th a t  n a tu ra l  law, l ik e  th e  common law, was " w r i tte n  onely in  th e  

memory o f  man." This claim  b e tra y s  e i th e r  a fundamental ignorance 

about n a tu ra l  law th e o ry  (and th u s  may be tak en  as an a d d it io n a l  p ro o f 

o f  P ro fe sso r P ocock 's th e s is  about th e  in s u la r i ty  o f " th e  common law 

m ind"), o r e l s e  amounts to  a d e l ib e r a te  d i s to r t io n  o f  th a t  theo ry . 

There were s e v e ra l v a r ia t io n s  in  n a tu ra l  law th eo ry  on th e  q u e s tio n  o f  

where in  men knowledge about n a tu ra l  law re s id e d , o r how men might 

a t t a i n  to  th a t  knowledge, bu t none o f  them involved  i t s  p re se rv a tio n  

in  men's memory.

There a re  reasons fo r  su sp e c tin g  th a t  Davies knew more about 

n a tu ra l  law th e o ry  th a n  th i s  passage su g g e s ts , and th a t  fo r  h is  own 

purposes he m isdescribed  th a t  th e o ry , perhaps re ly in g  on th e  

in s u l a r i t y  o f h is  read e rs  no t to  be caught ou t. For example, he no ted  

th a t  th e  Schoolmen c a l le d  th e  law o f n a tu re  iu s  commune. I f  he had 

re a d  only  a few pages o f  Aquinas on n a tu ra l  law he would have known 

b e t t e r  th an  to  have based man's access to  n a tu ra l  law on h is  memory.

I t  i s  c le a r  th a t  he had had some exposure to  Aquinas because he quoted
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a s u b s ta n t ia l  passage l a t e r  in  h is  P reface . 26 He c e r ta in ly  had read  

S t. German, who passed  along  G erson 's  te ach in g  on th e  law o f  n a tu re .

He c i te d  Bodin by name.2 7 He quoted th e  can o n is t Lodovicus Gomez a t  

leng th . 23 In  The Q uestion Concerning Im positions he re p e a te d ly  quoted 

th e  Corpus J u r i s . and a lso  quoted from th e  g re a t fo u r te e n th  cen tu ry  

p o s t-g lo s s a to r  Baldus. I t  i s  u n lik e ly  th a t  a man who had read  as 

w idely  in  th e  canon law, C iv il  law, and m edieval theo logy  as th e se  

c i t a t i o n s  suggest would have s ta te d  u n w ittin g ly  th a t  th e  law o f  n a tu re  

was " w r i tte n  on ly  in  th e  memory o f  man."

In  th e  P re face  to  h is  I r i s h  R eports Davies "w rote to  v in d ic a te  

th e  u se  o f E ng lish  law in  I r i s h  c o u r ts ." 23 In  The Q uestion Concerning 

Im p o s itio n s . Tonnage. Poundage, P r iz a g e . Customs. &c. , 30 he w rote fo r  

a d i f f e r e n t  purpose—to  v in d ic a te  th e  k in g 's  p re ro g a t iv e —and 

p re se n te d  th e  common law in  a d i f f e r e n t  l ig h t .  In  th e  form er case  i t  

s u i te d  h is  purposes to  e x a l t  th e  common law; in  th e  l a t t e r  i t  d id  no t. 

The te c h n ic a l  q u es tio n  he s e t  ou t to  answer in  th e  second c h a p te r  o f 

The Q uestion Concerning Im positions was w hether th e  customs d u tie s  

th a t  were payable to  th e  Crown had been in s t i tu te d  by th e  common law 

o r by s ta tu te .  In  th e  cou rse  o f  anwering th i s  q u e s tio n  D avies s a id  

some th in g s  about th e  common law th a t  may lead  us to  wonder w hether

26Id . a t  271.

27Id . a t  267.

28Xd. a t  263.

29J . G. A. POCOCK, Jhe A ncient C o n s titu tio n  R e v is ite d : £  R e tro sp e c tiv e
From 1986. in  th e  ANCIENT CONSTITUTION AND THE FEUDAL LAW 263 (1987 
ed. ).

3“U npublished u n t i l  1656, t h i r t y  y ea rs  a f t e r  h is  dea th .
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h is  d e s c r ip t io n  o f  th e  common law in  h is  I r i s h  R eports should b e s t  be

seen as a  r e f le c t io n  o f th e  "common law mind" o r m erely as th e  e f f o r t

o f an advocate who was making th e  b e s t  case  he could  fo r  th e  ta s k  a t

hand. Much more was a t s ta k e  in  th e  im p o sitio n s  debate  th an  th e  power

o f th e  k ing  to  levy  im positions; th e  b ro ad er q u es tio n  concerned th e

n a tu re  and and sources o f  th e  k in g ’ s a u th o r i ty  and power in

government. S ir  David K eir has l i s t e d  some o f th e  is s u e s  th a t  were

debated  a t  th e  beginning  o f th e  sev en teen th  cen tu ry  under th e  broad

q u s tic n  o f th e  n a tu re  and scope o f  th e  k in g 's  p r e ro g a t iv e :31

Was th e  k in g 's  d is c re t io n a ry  power d e riv ed  from and lim ite d  
by th e  law, o r a l to g e th e r  beyond i t s  confines?  Could he 
compel th e  common law c o u rts  to  abandon ju r i s d i c t i o n  when 
m a tte rs  a f f e c t in g  h is  p re ro g a tiv e  came in  q u e s tio n , o r a t  
l e a s t  to  admit t h e i r  incom petence to  impose l im i ts  on i t ?
Was th e  e x e rc is e  o f p re ro g a tiv e  powers, p a r t i c u la r ly  tho se  
con ta in ed  in  th e  ro y a l supremacy over th e  Church and in  th e  
conduct o f  fo re ig n  p o lic y , w holly  beyond p a rliam e n ta ry  
c o n tro l?  Did p a rliam e n ta ry  p r iv i le g e ,  and e s p e c ia l ly  f re e  
speech , e x i s t  as a r ig h t ,  o r  s o le ly  by ro y a l grace?

In  t h i s  d isp u te  Davies came down s o l id ly  on th e  s id e  o f  a ro y a l

p re ro g a tiv e  unco n stra in ed  by E ng land 's  laws. He argued th a t  n e i th e r

th e  common law no r s ta tu te s  gave th e  power to  c o l le c t  customs to  th e

Crown; th ey  a ro se  from th e  law o f  n a tio n s . He quoted J u s t in ia n  fo r

th e  p ro p o s itio n  th a t  "Jus Gentium, o r  th e  g e n e ra ll  Law o f N atio n s, i s

o f equal fo rc e  in  a l l  Kingdoms, fo r  a l l  Kingdoms had t h e i r  beginn ing

by th e  Law o f N a t io n s . . . " 32 From th e  o r ig in  o f kingdoms by a u th o r i ty

o f th e  law o f n a t io n s ,  Davies n o t on ly  drew conclu sions about th e

k in g 's  le g a l  r ig h t  to  d u tie s  and im p o sitio n s; he drew more fundam ental

31D. KEIR, THE CONSTITUTIONAL HISTORY OF MODERN BRITAIN SINCE 1485, 
160-161 (9 th  ed. 1969).

32THE QUESTION CONCERNING IMPOSITIONS, s u n ra . a t  9.
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conclusions about th e  K in g 's  re la t io n s h ip  to  th e  laws o f  England, bo th

s ta tu to r y  and customary. His a u th o r i t i e s  on th e  q u es tio n  o f th e

k in g 's  p re ro g a tiv e  and o f  h is  r e la t io n s h ip  to  th e  law o f England w ere,

alm ost w ithou t ex cep tio n , Roman law a u th o r i t i e s .  Defenders o f th e

ro y a l p re ro g a tiv e  in  England found th a t  many o f th e  Roman te x ts  on

im p e ria l power could sup p o rt adm irably th e  k in g 's  claim s o f

p re ro g a tiv e  i f  on ly  th e  word "king" were s u b s t i tu te d  fo r  "emperor".

Indeed th ey  found th a t  c i v i l i a n  j u r i s t s  had made th e i r  p a th  e a s ie r  by

c re a t in g  th e  d o c tr in e  th a t  a k ing  had in  h is  own kingdom tho se  powers

which th e  emperor he ld  in  th e  empire. D avies defended h is  p o s i t io n

a g a in s t  th e  charge th a t  th e  ru le s  o f  im p e ria l law which he used as

a u th o r i t i e s  ap p lied  only  to  th e  emperor and n o t to  th e  k ing  o f England

by quo ting  "a  le a rn ed  C iv i l i a n " :33

[ P] lus j u r i s  habet Rex in  Regno quam Im perato r in  im perio , 
qu ia  Rex t r a n s m i t t i t  regnum ad successionem  quod non f a c i t  
im p era to r, qu i e s t  tantum  e l e c t io n is ,  &c.

I t  was im portan t fo r  th o se  who s e t  o u t to  defend th e  ro y a l

p re ro g a t iv e ,  o r  to  expand i t  a t  th e  expense o f s t a t u t e  and common law,

to  e s ta b l i s h  i t s  o r ig in s  and a u th o r i ty  as independent o f any customs

o f  th e  people o r  any p a rliam e n ta ry  g ra n t. As in  th e  case  o f th e  lex

re g ia  in  Roman law, any tim e a ro y a l power was s a id  to  have d e riv e d ,

d i r e c t l y  o r in d i r e c t ly ,  from th e  p eop le , th e re  was always th e

p o s s i b i l i t y  th a t  an argument could be made th a t  what had been g ran te d

could  a lso  be withdrawn. I  b e lie v e  th a t  i s  why Davies was a t  p a in s  to

claim  th a t  th e  k in g 's  p re ro g a tiv e  came from th e  law o f  n a t io n s :3*

33Id . a t  21.

3*Id. a t  10.
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For as th e  Law o f N ations was b e fo re  K ings, fo r  Kings were 
made by th e  Law o f N atio n s, Ejj ju re  Gentium Reees originem 
t r a x e r u n t . s a i th  Baldus; So Kings were no sooner made by th e  
Law o f N ations, bu t p re s e n tly  th e  same Law ...w hich is  th e  
Law o f N ature o r N a tio n s .. .  d id  annex th i s  P re ro g a tiv e  to  
t h e i r  s e v e ra l Crowns.. .

Like th e  m edieval popes and emperors who w ished to  leave no doubt

about t h e i r  a u th o r i ty ,  E n g lish  defenders o f  th e  ro y a l p re ro g a tiv e

fre q u e n tly  claim ed th a t  t h e i r  k ings re c e iv e d  th e i r  a u th o r i ty  d i r e c t ly

from God r a th e r  than  in d i r e c t ly  th rough  th e  people by means o f  human

law. This was th e  p o in t Davies was making when he id e n t i f ie d  th e  law

o f n a tio n s  w ith  th e  law o f  n a tu re  and s a id  th a t  k ings were made by th e

law o f n a tio n s .

Davies again  r e s o r te d  to  th e  im p e ria l language o f  Roman law to

make th e  claim  th a t  reg a rd in g  h is  p re ro g a t iv e s ,  th e  k ing  had ab so lu te

power: "w herein th e  King h a th  s o le  and a b so lu te  power merum imperium

& non mixtum.. . . 1135 At f i r s t ,  s a id  D avies, "by th e  Law o f N ations th e

King had an ab so lu te  and u n lim ited  power in  a l l  m a tte rs  w h atso ev er."36

In  c o n tra s t  to  th e  m edieval common law d o c tr in e  ta u g h t by B racton, in

which th e  King rece iv ed  h is  a u th o r i ty  from th e  law, and as a r e s u l t

never had ab so lu te  power because he was su b o rd in a te  to  th e  law, Davies

claim ed th a t  th e  King had an a b so lu te  power in  a l l  m a tte rs  b efo re

England had any p a r t i c u la r  law o f i t s  own:37

Hereupon by th e  same Law o f N atio n s, T rib u te s  and Customes 
became due to  th e  King o f P rin ce  to  m a in ta in  him in  h is  
p la ce  o f Government.. .  and a l l  th e se  th in g s ,  namely P roperty  
and C o n tra c t, and K ings, and Customes, were b e fo re  any

3 5 Id. a t  11.

36Id . a t  25.

37I£ . a t  24, 25.
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p o s i t iv e  Law was made; then  came th e  p o s i t iv e  Law, and 
l im ite d  th e  Law o f N ations, whereas by th e  Law o f N ations 
th e  k in g  had an ab so lu te  and u n lim ited  power in  a l l  m a tte rs  
w hatsoever.

C le a r ly , th en , d e s p ite  h is  claim s elsew here about th e  a n t iq u i ty

o f th e  common law, D avies ' argument here  i s  in c o n s is te n t w ith  th e

famous a s s e r t io n  o f S ergean t C atesby, made in  1470, th a t  th e  common

law had e x is te d  s in c e  th e  beginning o f th e  world. Davies i s  q u ite

e x p l ic i t  about th e  chronology of th e  development o f  th e  E nglish

c o n s t i tu t io n .  At f i r s t ,  by th e  law o f n a tu re ,  a l l  th in g s  were h e ld  in

common and th e re  was n e i th e r  king nor su b je c t; th e n , w ith  th e

in a u g u ra tio n  o f  th e  law o f  n a tio n s , th e  law o f n a tu re  was lim ite d  and

p ro p e rty  was e s ta b lish e d . The ex is te n c e  o f  p ro p e rty  req u ire d  th e

i n s t i t u t i o n  o f  kings and ru le r s  to  p ro te c t  i t . 33 Up u n t i l  th i s  p o in t

in  th e  chronology th e re  i s  no law o f England, w hether s ta tu to r y  o r

custom ary. There a re  no le g a l l im its  on th e  king. Any le g a l

r e s t r i c t i o n s  on th e  k ing  e x i s t  no t by th e  law 's  o p e ra tio n  on th e  k ing

bu t by th e  k in g 's  v o lu n ta ry  c re a tio n  o f ,  o r  acquiescence in ,  law th a t

has th a t  e f f e c t .  That t h i s  i s  th e  Roman im p eria l th eo ry  o f th e

r u l e r 's  r e l a t io n  to  th e  law i s  no t l e f t  to  th e  r e a d e r 's  in fe ren ce ;

Davies i s  q u i te  e x p l ic i t  about i t : 3 9

By th e  p o s i t iv e  Law th e  King h im se lf was p le a se d  to  l im it  
and s t i n t  h ie a b so lu te  power, and to  ty e  h im se lf to  th e  
o rd in a ry  ru le s  o f  th e  Law, in  common and o rd in a ry  c a se s , 
w o r th ily  and p r in c e ly ,  according  to  th e  Roman Emperour, 
Dignissimum P rin c ip e  Rex se allegatum  leg jb u s  c o n f i t e r i ,  
r e ta in in g  and re se rv in g  n o tw ith stan d in g  in  may p o in ts  th a t  
a b so lu te  and u n lim ite d  power which was given un to  him by th e  
Law o f  N ations, and in  th e se  cases o r p o in ts ,  th e  K ing 's

38Id . a t  24.

39Id . a t  25.
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P re ro g a tiv e s  do c o n s is t;  so as th e  k in g 's  p re ro g a tiv e s  were 
no t g ran te d  unto  him by th e  peo p le , b u t re se rv e d  by h im self 
to  h im se lf , when th e  p o s i t iv e  law was f i r s t  e s ta b lish e d ; and 
th e  King doth  e x e rc ise  a double power, v iz . an ab so lu te  
power, o r  Merum Imperium. when he do th  u se  P re ro g a tiv es
onely , which i s  no t bound by th e  p o s i t iv e  Law; and an
o rd in a ry  power o f  J u r i s d ic t io n ,  which do th  co -o p e ra te  w ith 
th e  Law, and whereby he do th  m in is te r  J u s t ic e  to  th e  peop le, 
accord ing  to  th e  p r e s c r ip t  r u le  o f  th e  p o s i t iv e  Law.. .

Davies was n ic e  in  h is  choice o f  language d e s c r ib in g  th e  two k inds o f

power he a t t r ib u te d  to  th e  king. In  reg a rd  to  h is  p re ro g a tiv e s , th e

k ing  has an " a b so lu te  pow er.. .  which i s  n o t bound by th e  p o s it iv e

la w ;"40 in  reg a rd  to  h is  power o f  o rd in a ry  j u r i s d i c t i o n ,  he may have

" t ie d "  h im se lf  to  th e  p o s it iv e  law, bu t on ly  in  th e  sense th a t  he w i l l

"coopera te"  w ith  i t ,  no t in  th e  sense t h a t  he i s  bound by i t .

This d i s t i n c t io n  o f two powers h e ld  by th e  E n g lish  k in g , one

ab so lu te  and one o rd in a ry , was by no means o r ig in a l  w ith  Davies. The

V enetian  ambassador had w r it te n  in  1551 o f  th e  E n g lish  monarchy th a t

" th e  k ing  o f  England ex e rc ise s  two pow ers, . . .  th e  one ro y a l and

a b so lu te , th e  o th e r  o rd in a ry  and l e g a l . " 41 S ir  John Doddridge, a

J u s t ic e  o f th e  K ing 's  Bench from 1612 to  1628 and among th e  most

lea rn ed  and d is tin g u is h e d  common lawyers o f  th e  e a r ly  seven teen th

c e n tu ry , l a t e  in  E l iz a b e th 's  re ig n  d is tin g u is h e d  between th e

"ab so lu te "  and th e  "o rd in a te "  power o f th e  k in g .42 The most famous

sta tem en t o f  th e  k in g 's  double power, and th e  one on which Davies very

l ik e ly  based our passage, was th a t  made in  1606 by C hief Baron Fleming

4“Seventeenth  cen tu ry  common lawyers used  th e  term  " p o s i t iv e  law" to  
r e f e r  to  bo th  s t a t u t e  and common law.

41Quoted in  M.JUDSON, THE CRISIS OF THE CONSTITUTION 112 (1949). 

42TREATISE ON THE KING'S PREROGATIVE. See id .
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in  d ec id in g  B a te s* Case (o r  th e  Case o f  Im p o sitio n s) in  th e  Court o f

Exchequer:“3

The King*s power i s  double , o rd in a ry  and a b so lu te , and they  
have s e v e ra l lawes and ends. That o f th e  o rd in a ry  i s  fo r  
th e  p r o f i t  o f  p a r t i c u la r  s u b je c ts ,  fo r  th e  execu tion  o f 
c i v i l  j u s t i c e ,  th e  d e term in ing  o f meum; and th i s  i s  
e x e rc ise d  by e q u i t ie  and j u s t i c e  in  o rd in a ry  c o u r ts ,  and by 
th e  c iv i l i a n s  i s  nom inated ius privatum  and w ith  u s , common 
law: and th e se  laws cannot be changed, w ithou t parliam en t;
and a lthough  th a t  t h e i r  form and cause may be changed, and 
in te r ru p te d ,  y e t th ey  can never be changed in  substance.
The a b so lu te  power o f  th e  King i s  n o t th a t  which i s
converted  o r executed to  p r iv a te  u se , to  th e  b e n e f i t  o f  any
p a r t i c u la r  perso n , b u t i s  on ly  th a t  which i s  ap p lied  to  th e
g en era l b e n e f i t  o f th e  peop le  and i s  s a lu s  popu li; as th e  
people i s  th e  body, and th e  King i s  th e  head; and th i s  power 
i s  guided by th e  r u le s ,  which d i r e c t  on ly  a t  th e  common law, 
and i s  most p ro p e rly  named P o lic y  and Government; and as th e  
c o n s t i tu t io n  o f th i s  body v a r ie th  w ith  th e  tim e, so v a r ie th  
t h i s  a b so lu te  law acc essin g  to  th e  misdome o f th e  King, fo r  
th e  common good—

S tatem ents by r o y a l i s t  law yers in  su p p o rt o f  th e  K ing’s 

p re ro g a t iv e , even though th ey  agreed  th a t  th e  King had bo th  an 

o rd in a ry  and an ab so lu te  power, v a r ie d  in  th e  e x te n t o f  th e  claim s 

made fo r  b o th  k inds o f  power. D a v ie s 's  s ta tem en t o f th e  d o c tr in e  o f 

th e  two powers d id  more to  su b o rd in a te  th e  law to  th e  King th an  d id  

F lem ing 's  judgment. I t  i s  t r u e  th a t  accord ing  to  Fleming th e  K ing 's  

own wisdom i s  th e  only  l im i t  on what he may do w ith in  th e  scope o f  h is  

a b so lu te  power: " a l l  th in g s  done w ith in  th e se  ru le s  a re  la w fu l ." But

Flem ing a lso  suggested  th a t  in  th e  e x e rc is e  o f h is  o rd in a ry  power, th e  

King was s u b je c t  to  th e  d ic ta te s  o f  th e  common law as a p p lie d  by th e  

o rd in a ry  c o u r ts ,  and th a t  he could  n o t change th a t  law w ithou t 

p a rliam en t. There was no su g g es tio n  in  F lem ing 's  judgment th a t  in  h is

U3T. HOWELL ( e d . ) ,  2 COBBETT'S COMPLETE COLLECTION OF STATE TRIALS 
387.
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o rd in a ry  power th e  King "cooperated" w ith  th e  law because i t  p leased  

him to  do so , w ith  th e  im p lic a tio n  th a t  i f  a t  some p o in t he should no 

lo n g er be p le a se d  to  fo llow  th e  law he would be w ith in  h is  r ig h ts  to  

a c t  c o n tra ry  to  i t .

T his i s  p re c is e ly  th e  im p lic a tio n  to  be drawn from D avies' 

d e s c r ip t io n  o f  th e  K ing 's  o rd in a ry  power: th e  King i s  no t bound by

th e  common law even in  th e  e x e rc is e  o f  h is  o rd in a ry  power. In  f a c t  

th e  common law is  p e rm itted  to  e x i s t  on ly  by th e  K ing 's  grace: " th e

King do th  s u f f e r  th e  customary law o f England to  have her c o u rse .. .  " fc<* 

T his i s  to  a ss ig n  to  th e  common law a very  d i f f e r e n t  ro le  in  E nglish  

c o n s t i tu t io n a l  ju risp ru d en c e  from th a t  which S ir  Edward Coke, who a lso  

on o cca sio n  s to u t ly  defended th e  K in g 's  p re ro g a t iv e , a sc rib e d  to  i t  

when he a s s e r te d  th a t  " [ t ] h e  common law has no c o n tro le r  in  any p a r t  

o f  i t ,  b u t th e  h igh  count o f p a rliam e n t; and i f  i t  be no t abrogated  o r 

a l te r e d  by p a rliam e n t, i t  rem aines s t i l l . " 1*5

D av ies ' attem pt to  se p a ra te  th e  k in g 's  p re ro g a tiv e  from th e  

common law and h is  claim  th a t  th e  common law 's  ex is te n c e  depended upon 

th e  k in g ’ s perm ission  had l i t t l e ,  i f  any, support from th e  lead in g  

common law yers o f h is  day, even from th o se  l ik e  Bacon and E llesm ere 

who u s u a l ly  could  be counted on to  su p p o rt th e  K ing 's  in te r e s ts .  Lord 

C h an ce llo r E llesm ere , in  h is  speech in  th e  Exchequer Chamber 

concern ing  C a lv in 's  C ase, expanded a t  some len g th  on th e  n a tu re  o f th e  

common law and what i t  encompassed, and d iv id ed  th e  common law in to

““THE QUESTION CONCERNING IMPOSITIONS, s u p ra , a t  26. Davies d id  n o t 
him as a u th o r i ty ,  bu t as we saw in  C hapter 5 , a t  le a s t  one m edieval 
t r e a s t i s e  w r i te r -B r i t to n - to o k  a s im i la r  view o f th e  common law.

*51 INSTITUTES 115b.
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th re e  parts:**s

"when i t  re sp e c ts  th e  church, i t  i s  c a l le d  Lex 
A nglicanae. . .  when i t  re sp e c ts  th e  Crowne and th e  King, i t  i s  
sometimes c a l le d  Lex Coronae. . .  And i t  i s  sometimes c a lle d  
Lex R egia. . . when i t  re sp e c ts  th e  common s u b je c ts , i t  is  
c a l le d ,  Lex T e rra e . . .  "

E lle sm e re 's  su ccesso r as Lord C h an ce llo r, S i r  F ran c is  Bacon, on th e

o ccasion  o f  th e  sw earing in  o f S ir  Thomas Chamberlain as a Judge on

th e  K in g 's  Bench, showed ex asp e ra tio n  a t  th e  id ea  th a t  th e  K ing 's

p re ro g a tiv e  was n o t based on th e  common law:**7

The Lord C hancello r took occasion  to  e n la rg e  h im se lf much 
upon th e  P re ro g a tiv e  and how n ea r i t  was ak in  and o f  blood 
(a s  he term ed i t )  to  th e  common law; say in g  fu r th e r ,  
w hatsoever some unleaned law yers might p r a t t l e ,  th a t  i t  was 
th e  accomplishm ent and p e r fe c t io n  o f  th e  common law.

To add one f in a l  a u th o r i ty , S i r  Henry F inch , a s e r je a n t- a t- la w

and th e  au th o r o f  a le g a l t r e a t i s e  which arguab ly  was superseded only

by B la c k s to n e 's  Commentaries and A u s tin 's  work on jurisprudence,***

took what seems to  have been th e  s tan d a rd  common law y er 's  view o f  th e

r e la t io n s h ip  o f  common law and p re ro g a tiv e  in  th e  e a r ly  17th

cen tu ry : **9

[ I] t  must be remembered th a t  th e  K in g 's  p re ro g a tiv e  
s t r e t c h e th  n o t to  th e  doing o f  any wrong; fo r  i t  groweth 
w holly  from th e  reason of th e  common law, and is  as i t  were 
a f in g e r  o f  th a t  hand, a lthough so much d i f f e r in g  in  fash io n  
(a s  th e  head and body can never be o f  one p ro p o rtio n ) th a t  
i f  you s e t  them in  p a r a l le l s  to g e th e r  you s h a l l  f in d  i t  to  
be law alm ost in  every case o f th e  King, th a t  i s  law in  no 
case  o f  a su b je c t; y e t fo r  a l l  th a t  th e y  a re  no t two, bu t

**6L. KNAFLA, LAW AND POLITICS IN JACOBEAN ENGLAND: THE TRACTS OF LORD
ELLESMERE 216 (1977).

“ 714 THE WORKS OF FRANCIS BACON 113 (J . Spedding ed. 1869).

**eSee D.N.B.

“ 9SIR HENRY FINCH, LAW OR A DISCOURSE THEREOF 85 (1759 ed).
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one law: on ly  th e  common law is  as th e  primum m obile , which
draws a l l  th e  p la n e ts  in  t h e i r  c o n tra ry  course.

Davies a lso  used  p la n e ta ry  imagery in  h is  d is c u s s io n  o f  th e

p re ro g a tiv e  and th e  common law, h u t fo r  him th e  King, no t th e  common

law, was th e  primum m o b ile :50

[T]he Government and o rd e rin g  o f  T ra f f ia u e , T rade , and 
Commerce, b o th  w ith in  th e  Land and w ith o u t, do th  r e s t  in  th e  
Crown as a p r in c ip a l l  P re ro g a tiv e , w herein th e  King i s  l ik e  
to  a Primum m ob ile , which c a r r i e th  about a l l  th e  in f e r io r  
Spheres in  h is  su p e r io r  Course, and y e t do th  s u f f e r  a l l  th e  
P la n e ts  undernea th  him to  f in i s h  a l l  t h e i r  d iv e rs  and 
p a r t i c u la r  cou rses; o r  ra th e r  he doth  im ita te  th e  D ivine 
M ajesty , which in  th e  Government o f  th e  w orld do th  s u f fe r  
th in g s  fo r  th e  most p a r t  to  passe  accord ing  to  th e  o rd e r and 
cou rse  o f N atu re , y e t many rim es doth  show h is  e x tra o rd in a ry  
power in  working o f  m irac les  above N ature.

And t r u l y ,  as th e  King doth  s u f f e r  th e  custom ary Law of 
England to  have h e r  course on th e  one s id e ,  so d o th  th e  same 
law y e e ld , subm it, and g ive way to  th e  K ing’s P re ro g a tiv e  
over th e  o th e r . . .

I  do n o t th in k  D av ies’ two p ic tu re s  o f  th e  common la w --th e  one 

found in  h is  I r i s h  R eports and th e  one drawn in  The Q uestion 

Concerning Im o o s itio n s—a re  lo g ic a l ly  incom patib le . I t  i s  n o t 

in c o n s is te n t  to  p r a is e  th e  common law as th e  most p e r f e c t  law in  th e  

w orld and s t i l l  ho ld  th a t  i t  e x is te d  only  by th e  K in g 's  su ffe ra n c e  and 

was su b o rd in a te  to  h is  p re ro g a tiv e . But fo r  reasons th a t  I s h a l l  now 

beg in  to  d e t a i l ,  I b e l ie v e  th a t  i t  i s  a m istake to  choose Davies as a 

re p re s e n ta t iv e  o f  th e  ’’common law m ind," i f  by th a t  p h rase  one means 

th e  u n d e rs tan d in g  most common lawyers in  th e  e a r ly  sev en te en th  cen tu ry  

had about th e  n a tu re  o f  th e  common law and th e  p la c e  i t  h e ld  in  

E n g lish  ju risp ru d e n c e . I t  i s  a m istake to  choose D avies because he 

was extrem e in  h is  p r a is e  o f  th e  common law in  th e  I r i s h  R eports and

*°THE QUESTION CONCERNING IMPOSITIONS, su p ra , a t  26.
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■ u n ch arac te ris tic  in  h is  in s is te n c e  th a t  th e  common law was th e  

a n c ie n t,  immemorial custom o f th e  p eo p le , and in  th e  s ig n if ic a n c e  he 

seemed to  f in d  in  d e sc rib in g  th e  common law th a t  way. He was extrem e, 

to o , even compared to  o th e r  lead ing  r o y a l i s t  law yers, in  seek ing  to  

d iv o rce  th e  common law from th e  K ing 's  p re ro g a tiv e  and in  making th e  

v ery  e x is te n c e  o f  th e  common law su b je c t to  th e  K in g 's  su ffe ran ce .

To say  th a t  Davies was extreme in  th e  views he expressed  about 

th e  common law i s  by no means to  suggest th a t  one may n o t f in d  

examples o f  many o f th e  th in g s  th a t  he s a id  in  th e  common law 

l i t e r a t u r e  and re p o rte d  cases o f h is  day. P ro fe s so r  Pocock was no t 

im agining th in g s  when he found claim s about th e  common law in  S ir  

Edward C oke's w r it in g s  th a t  seemed o f  a p ie c e  w ith  D av ies ' d e s c r ip t io n  

o f th e  common law in  h is  I r i s h  R epo rts . But I s h a l l  argue th a t  when 

one looks a t  th e  e n t i r e  corpus o f  Coke's w ritin g s  on th e  law and 

ju d i c ia l  o p in io n s , th e  p o r t r a i t  o f  th e  common law th a t  emerges i s  very  

d i f f e r e n t  from th e  one Davies p o in ted  in  th e  P re face  to  h is  I r i s h  

R epo rts . S im ila r ly ,  a lthough one may f in d  re fe re n c e s  to  th e  a n t iq u i ty  

o f  th e  common law, o r  to  th e  common law as th e  common custom o f  th e  

realm , s c a t te r e d  th rough  th e  sev en teen th  cen tu ry  case  r e p o r ts ,  one who 

has s y s te m a tic a lly  read  a l l  tho se  r e p o r ts ,  and n e a r ly  a l l  o f  th e  le g a l 

t r e a t i s e s  o f  th e  tim e , cannot avoid th e  im pression  th a t  th e  th in g s  

Davies em phasized about common law were n o t c e n t r a l  to  th e  le ad in g  

common law y ers ' v is io n  o f th e  common law. T h a t, a t  l e a s t ,  i s  one o f 

th e  th in g s  t h a t  I  hope to  dem onstrate as a by -p roduct o f  my a ttem pt to  

p rov id e  as f u l l  on account as p o s s ib le  o f  sev en te en th  cen tu ry  le g a l 

th eo ry . B efore we move on to  th a t  f u l l  accoun t, however, l e t  us ta k e
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a  look a t  th e  ev idence in  th e  common law l i t e r a t u r e  th a t  might be used 

to  b u ild  a  ca se  t h a t  D avies' views were parad ig m atic .

In  th e  f i r s t  p la c e , re fe ren c es  to  th e  a n t iq u i ty  o f  th e  common law 

a re  s c a t te r e d  th rough  th e  re p o r ts  o f sev en te en th  cen tu ry  law c a s e s ,51 

a lthough  t h e i r  c o n c e n tra tio n  in  cases re p o r te d  by Coke, and r e la t iv e  

p a u c ity  in  cases  re p o rte d  by o th e r  sev en teen th  cen tu ry  re p o r te r s ,  may 

cause one to  wonder whether th e  judges and law yers in  th e  cases 

a c tu a l ly  made them, o r  w hether most o f  them were th e  p roduct o f Coke's 

own p reo ccu p a tio n  w ith  th e  age o f  th e  common law. In  th e  t r e a t i s e  

l i t e r a t u r e ,  to o , th e re  a re  s c a t te r e d  re fe re n c e s  to  th e  a n t iq u ity  o f 

th e  common la w ;52 b u t w ith  th e  im portan t ex cep tio n  o f S ir  Edward Coke, 

th e se  re fe re n c e s  a re  made in  a casu a l way and l i t t l e ,  i f  any th ing , i s  

made o f  them. Much more common were re fe re n c e s  to  th e  common law as 

th e  common custom o f th e  realm , w ith  th e  a s s o c ia te d  id e a  th a t  custom 

was a law used  tim e ou t o f  mind. 53 Coke and Davies a re  a lo n e , o r

51For exam ple, in  C hud le igh 's  Case, 1 Co. Rep. 282, 286, 296, a t  l e a s t  
th r e e  re fe re n c e s  were made to  " th e  a n c ie n t common law"; in  C audry 's 
Case, 5 Co. R ep ., m ention i s  made o f " th e  a n c ie n t law o f th e  crown"
(p. 10), " th e  a n c ie n t law and r ig h t"  ( p . 10), " th e  a n c ie n t laws o f  th i s  
realm " (p. 1 0 ), " th e  a n c ie n t common laws o f  England" (pp. 19, 44, 45 ), 
" th e  good a n c ie n t laws" ( p .23), and " th e  a n c ie n t common laws o f th i s  
realm " ( p .46); The E a r l o f  R u tlan d 's  Case, 8 Co. Rep. 558, speaks of 
" th e  a n c ie n t r u le  o f  th e  law"; V y n io r 's  Case, 8 Co. Rep. 601, r e f e r s  
to  " th e  a n c ie n t forms and p receden ts" .

S2For exam ple, Lord E llesm ere a s s e r te d  th a t  what passed  in  1615 fo r  
th e  common law was "n o t th e  substance bu t th e  shadow o f th e  auncien t 
Common law es,"  £ B rev ia te  o r D irecc ion  fo r  th e  Kinges Learned 
C o u n ce ll, in  K n afla , s u p ra , a t  326. M ichael D alton , in  The Country 
J u s t ic e  (16 1 8 ), spoke o f  th e  common laws o f  England "being  fo r  t h e i r  
A n tiq u ity , th o se  where by th i s  Realme was governed many hundred years  
b e fo re  th e  C onquest."

53For exam ple, H. FINCH, LAW, OR A DISCOURSE THEREOF 77 (1627), "The 
common law o f  England i s  a law used tim e ou t m in d .. ." ;  W. PHILLIPPS, 
THE PRINCIPLES OF LAW REDUCED TO PRACTICE 1 (1660 ), " fo r  th e  learned  
know th a t  th e  law o f England (ex ce p tin g  s t a t u te s )  i s  a customary and
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n e a r ly  a lo n e , however, in  ty in g  th e  p ra isew o rth y  q u a l i t i e s  o f  th e

common law to  immemorial usage. F in a l ly ,  Coke, l ik e  D avies, i s

anxious to  claim  th a t  th e  common law i s  th e  b e s t  law in  th e  world: 541

I say to  th ee  (g e n tle  re a d e r)  nex t to  thy  du ty  and p ie ty  to  
God, and h is  an o in ted , th y  g rac io u s Sovereign, and Thy honor 
to  th y  p a re n ts , y ie ld  due reverence  and obedience to  th e  
common laws o f England: fo r  o f a l l  laws ( I  speak o f human)
th e se  a re  th e  most equal and most c e r ta in ,  o f  g re a te s t  
a n t iq u i ty ,  and l e a s t  d e la y , and most b e n e f ic ia l  and easy to  
be observed. . .

I f  th e  a n c ien t laws o f  t h i s  noble is la n d  had not 
e x c e lle d  a l l  o th e rs ,  i t  cou ld  no t be th a t  some o f th e  
s e v e ra l conquerers and generous th e re o f ,  th a t  i s  to  say , th e  
Romans, Saxons, Danes, o r  Normans, and e s p e c ia l ly  th e  
Romans, who (as th ey  j u s t l y  may) do b o as t o f  th e i r  c i v i l  
law s, would (as  every o f  them m ight) have a l te r e d  and 
changed th e  same.

The o th e r  lead in g  common lawyers o f  Coke's tim e sometimes 

follow ed B rac to n 's  example and a s s e r te d  th a t  th e  common law, d e sp ite  

b eing  iu s  non sc rip tu m . was f u l l y  law, j u s t  as c e r ta in  as laws reduced 

to  t e x t s ,  and th e re fo re  no t in f e r o r  to  o th e r  n a t io n 's  laws. U nlike 

Coke and D avies, they  appeared to  have l i t t l e  in t e r e s t  in  b o as tin g  o f  

th e  s u p e r io r i ty  o f th e  common law. S ir  F ran c is  Bacon p rov ides us w ith

no w r i t te n  la w .. ." ;  E. WINGATE, THE BODY OF THE COMMON LAW OF ENGLAND 
(1655), "The common law o f England i s  a law used tim e out o f  mind 
throughout th e  realm ."  The case  r e p o r ts ,  and p a r t i c u la r ly  Coke's 
R ep o rts , n e a r ly  always r e f e r  to  th e  id e a  o f  tim e immemorial in  th e  
same b re a th  w ith  any m ention o f  custom ary law, w hether o f lo c a l  custom 
o f th e  common custom o f th e  realm . This was sim ply th e  way one 
a l le g e d  a custom, a lthough th e re  were s e v e ra l s tan d ard  ways o f 
ex p ress in g  th e  same idea: "from th e  tim e where o f th e  memory o f  men
i s  n o t to  th e  c o n tra ry ,"  Pelham 's Case, 1 Col. Rep. 13 (P lead in g s);
" a [ lo c a l]  custom which h a th  been used tim e ou t o f  memory," Heydon's 
Case, 3 Co. Rep. ; " th a t  th e  custom o f th e  s a id  co u n ty .. .  h a th  been 
tim e ou t o f  mind th a t , "  The Case o f Swans, 7 Co. Rep. 437; "befo re  
tim e o f memory," The Case o f  th e  Abbot o f  S ta ta  M ercella , 9 Co. Rep. 
771; " fo r  custom i s  w ithou t tim e o f memory," Rayner v. P e o ll ,  2 
Brownl. & Golds. 804 (1611).

5‘'P re fa c e , 2 Co. Rep. (1793 ed. ).
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an in te r e s t in g  example o f  th i s  a t t i t u d e .  On one o ccasion , to  be s u re , 

he claim ed th a t  i f  r ig h t ly  ad m in is te red , th e  common laws "a re  th e  

b e s t ,  th e  e a u a l le s t  in  th e  w orld between th e  P rin ce  and P e o p le ."5* But 

here  he was c laim ing  one p o l i t i c a l  v i r tu e  fo r  th e  common law, no t th a t  

i t  was th e  b e s t  law in  th e  world in  a l l  re sp e c ts . Although he 

elsew here d esc rib e d  th e  laws o f  England as "w ise .. .  j u s t —  and moderate 

la w s ,"56 Bacon d id  no t p ra is e  them fo r  t h e i r  a n t iq u i ty ,  fo r  th e  

accum ulated experience th a t  a n t iq u i ty  re p re se n te d , nor because they  

r e f le c te d  th e  p e c u l ia r  wisdom and v i r tu e  o f th e  E ng lish  p e o p le .5 7

A lthough one can f in d  passages in  th e  re p o r ts  o f d e c is io n  and 

le g a l l i t e r a t u r e  o f  th e  e a r ly  sev en teen th  cen tu ry  th a t  appear to  

suppo rt th e  u nders tand ing  of E n g lish  ju risp ru d en c e  s e t  fo r th  by S ir  

John Davies in  th e  P reface  to  h is  I r i s h  R ep o rts . th a t  understand ing  

was n o t c e n t r a l  to  mainstream common law ju r isp ru d e n c e , and i f  i t  d id  

n o t c o n tra d ic t  i t ,  i t  was alm ost i r r e le v e n t  to  i t .  And d e s p ite  th e  

f a c t  t h a t  D avies' p o r t r a i t  o f th e  common law, and o f  i t s  p la ce  in  

E n g lish  ju r isp ru d e n c e , was h e a v ily  based on th e  w ritin g s  o f  S ir  Edward

55L e t te r  to  George V i l l i e r s ,  Duke o f  Buckingham, in  13 WORKS, su p ra , 
a t  18.

56A P ro p o s itio n  ts  fei£ Maje s ty  fey Sjj; F ran c is  Bacon. K n igh t. M s 
M a jes ty 's  A tto rn ey -G en era l. sm i one s i  h is  P r iw  Council Touching thg  
Compiling and Amendment o f  th e  Laws o f  England, in  13 WORKS, su p ra , a t  
63.

57R ather t h e i r  being  p e c u l ia r ly  E n g lish , Bacon emphasized th a t  th e  
E ng lish  laws "a re  as m ixt as our language, compounded o f B r i t i s h ,  
Roman, Saxon, D anish, Norman custom s."  Id . In  l ik e  manner, S ir  John 
Doddridge went ou t o f  h is  way to  em phasize th e  deb t owed by th e  common 
law to  th e  c i v i l  law fo r  many o f i t s  most fundam ental p r in c ip le s :
"Out o f  th e  C iv i l l  Lawes th e re  a re  a lso  very  many Axiomes and R u le s ." 
THE LAWYER'S LIGHT, su p ra , a t  10. Doodridge went on fo r  se v e ra l 
pages, g iv in g  examples o f fundam ental common law maxims th a t  had been 
borrowed from th e  c i v i l  law.
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Coke, th e  b e s t  p la c e  to  beg in  in  our search  fo r  th e  ju risp ru d en c e  o f 

th e  sev en teen th  cen tu ry  common lawyers i s  w ith  Coke. This i s  no t 

because he was th e  most r e p re s e n ta t iv e  common law th in k e r  o f h is  

tim e—h is  views were in  a number o f  im portan t re sp e c ts  

id io s y n c ra t ic —nor because he was th e  most le a rn ed  o r  s o p h is tic a te d  

common law j u r i s t  o f  h is  e ra . S evera l o f  h is  contem poraries were a t  

l e a s t  as le a rn ed  as h e , and F inch , Bacon, and D oddridge, to  name only 

th r e e ,  had a  more profound understand ing  o f le g a l th eo ry . Coke sim ply 

w rote more, on more le g a l s u b je c ts ,  than  anyone e ls e .

I t  i s  hazardous to  a ttem p t to  sy stem atize  Coke's ju risp ru d en ce ; 

co n s is ten cy  and o rg a n iz a tio n  were n o t among h is  s tre n g th s  as a th in k e r  

o r  a w r ite r .  S t i l l ,  i t  i s  p o s s ib le  fo r  th e  p a t ie n t  s c h o la r  to  

d isco v er fundam ental id e as  and themes th a t  run th roughou t h is  work, 

even i f  i t  i s  n o t p o s s ib le  to  show ev ery th in g  he s a id  to  have been 

c o n s is te n t  w ith  th o se  id eas  and themes.

To u n d ers tan d  Coke's pronouncements on th e  n a tu re  o f  th e  common 

law, one must u n d ers tan d  how he thought th e  common law f i t  in to  th e  

f a b r ic  o f  E n g lish  law as whole. P a r t  o f th e  answer to  t h i s  q u es tio n  

i s  c le a r  enough: Coke re p e a te d ly  made a th r e e - p a r t  d iv is io n  o f

E ng lish  law in to  common law, s t a t u t e s ,  and custom s.** A re p re s e n ta t iv e  

example o f  C oke's s ta n d a rd  d iv is io n  o f E ng lish  law may be found in  h is  

d isc u ss io n  o f  L i t t l e t o n 's  use o f  th e  term  "common la w " :59

**£.g . , 4 Co. R ep ., P re face  v i;  Co. L i t t .  110b; Co. L i t t .  115b; Co. 
L i t t .  344a; Rowles V- Hasor., 2 Brown 1. A Golds. S95 (1612). D esp ite  
C oke's r e p e t i t i o n  o f  t h i s  d iv is io n  o f  E n g lish  law in to  th re e  p a r t s ,  
one in te r e s t in g  ex cep tio n  i s  found in  Coke on L i t t l e t o n , l i b ,  where he 
l i s t s  f i f t e e n  k in d s o f  laws w ith in  th e  realm  o f England.

S9Co. L i t t .  115b.
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The law o f England i s  d iv id e d , as h a th  beene s a id  b e fo re , 
in to  th r e e  p a r ts ;  1, th e  common law, which i s  th e  most 
g e n e ra l l  and an c ien t law o f th e  realm e, o f  p a r t  where o f 
L i t t l e to n  w rote; 2 , s t a tu te s  o r  a c ts  o f  p a rliam en t; and 3, 
p a r t i c u la r  customes (where o f  L i t t l e to n  a lso  maketh some 
m ention). I say  p a r t i c u la r ,  f o r  i f  i t  be th e  g e n e ra ll  
custome o f th e  realm e, i t  i s  p a r t  o f  th e  common law.

This d iv is io n  i s  no in v e n tio n  on th e  p a r t  o f  Coke; as we have seen , i t

was re p o r te d  by Plowden in  th e  m iddle o f  th e  s ix te e n th  century .

To xinderstand C oke's ju r isp ru d e n c e , one n ex t needs to  know as

n e a r ly  as p o s s ib le  j u s t  what Coke understood  " th e  common law ,"

"custom s,"  and " s ta tu te s "  to  be , and what th e re  r e la t io n s h ip  was one

w ith  an o th er. The f i r s t  th in g  to  be le a rn ed  from th e  passage ju s t

quoted i s  th a t  Coke is  c a re fu l  to  d is t in g u is h  between th e  common law

and custom. When Coke spoke o f "custom" he meant lo c a l ,  s p e c ia l

customs d ero g a tin g  from th e  common law, n o t th e  common law: "bu t a

custom cannot be a lle g e d  g e n e ra lly  w ith in  th e  Kingdom o f  England; fo r

th a t  i s  th e  common la w ."60 This had always been th e  s tan d a rd  common

la w y e r 's  usage o f th e  word "custom ." When one fin d s  i t  unm odified in

th e  Year Book ca se s , o r in  th e  re p o r ts  o f  th e  s ix te e n th  and

sev en te en th  c e n tu r ie s ,  th e  re fe re n c e  i s  always to  lo c a l custom and no t

to  th e  common law. A pparently  th e re  was d ev elop ing , in  th e  e a r ly

sev en te en th  cen tu ry , some looseness by th e  b a r  in  th e  use o f  th i s

te rm in o lo g y , however, fo r  n o t on ly  d id  Coke remark w ith  co n s id e ra b le

a s p e r i ty  on s e v e ra l occasions th a t  i t  was im proper to  a l le g e  a custom

th roughou t th e  realm , o th e r  le ad in g  law yers made th e  same p o in t. For

exam ple, S i r  Henry F inch w rote: "For to  p le a d  th a t  th e re  i s  a custom

among m erchants throughout th e  re a lm .. . i s  n o t good, inasmuch as th a t

6 °Co. L i t t .  110b.

338

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

which i s  c u r re n t  throughout th e  realm , i s  common law, no t custom .1,61

These rem arks by Coke and F inch appear to  be d ire c te d  only  a t  g e t t in g

lawyers to  u se  th e  c o r re c t le g a l  ja rg o n , n o t a t  making a su b s ta n tiv e

p o in t about th e  n a tu re  o f th e  common law. To in s t r u c t  lawyers n e t to

say  th e  words "a  custom used th roughou t th e  realm " because th e  proper

way to  make th a t  a l le g a t io n  i s  to  say  th a t  " th e  common law holds th i s "

is  to  t a c i t l y  ag ree , however, th a t  th e  common law r e a l ly  i s  th e  common

custom o f th e  realm.

I f  Coke and Finch d id  r e a l ly  co n ce p tu a liz e  th e  common law as

custom, we m ight expect them to  ho ld  th e  common law to  th e  same t e s t

fo r  v a l id i t y  to  which lo c a l customs were su b jec ted . The common law

t e s t s  fo r  v a l id ,  lo c a l customs were alm ost id e n t ic a l  to  th o se

e s ta b l is h e d  by th e  m edieval c iv i l i a n s  and c a n o n is ts . In  th e  common

law, j u s t  as in  th e  c i v i l  law, th e  concept b a s ic  to  custom was th a t  o f

p re s c r ip t io n .  The Year Book d isc u ss io n s  o f  custom had always focused

on th e  p r e s c r ip t iv e  elem ents o f  tim e and u s a g e .62 In  th e  second h a l f

o f th e  f i f t e e n th  cen tu ry , L i t t l e to n  was v ery  e x p l ic i t  about th e  need

fo r  p ro o f o f  th e  p r e s c r ip t iv e  elem ents o f  custom:®3

And n o te , th a t  no custome i s  to  bee allow ed , bu t such 
custom e, as ha th  b in  used by t i t l e  o f  p r e s c r ip t io n ,  th a t  is  
to  say , from tim e ou t o f  minde. But d iv e rs  op in ions have 
beene o f  tim e ou t o f minde, &c. and o f  t i t l e  o f 
p r e s c r ip t io n ,  which i s  a l l  one in  th e  law . . .

61FINCH, LAW, su n ra . a t  77.

62For exam ple, 4 .13 .32  Edw. I 264 (1304); 6 Y. B. Edw. I I  18 (1313); 17 
Edw. I l l  216, 224 (1343).

S30F TENURES, Sect. 170.
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Coke, in  commenting on th i s  passag e , d is tin g u is h e d  between

p re s c r ip t io n  and custom :6*

P re s c r ip t io n  i s  a t i t l e  ta k in g  h is  substance  o f  use and tim e 
allow ed by th e  law . . .  In  th e  common law a p r e s c r ip t io n ,  
which i s  p e rs o n a l, i s  fo r  th e  most p a r t  a p p lie d  to  persons 
. . .  And a custom e, which i s  lo c a l ,  i s  a lle g e d  in  no p erson , 
b u t layd  w ith in  some mannor o r o th e r  p lace .

He went on to  say  what was common to  customs and p re s c r ip t io n s : 65

But b o th  to  customes and p r e s c r ip t io n s ,  th e se  two th in g s  a re  
in c id e n ts  in se p a ra b le , v iz . p o sse ss io n  o r  usage, and tim e. 
P o ssess io n  must have th re e  q u a l i t i e s :  i t  must be long,
c o n tin u a l,  and peaceab le  . . .

A l i t t l e  e a r l i e r  in  th e  same work he had d esc rib e d  th e  p re s c r ip t iv e

elem ents o f  custom in  s l i g h t ly  d i f f e r e n t  la n g u ag e :66

Of every  custome th e re  be two e s s e n t ia l  p a r t s ,  tim e and 
usage; tim e o u t o f  minde, (a s  s h a l l  be s a id  h e re a f te r )  and 
c o n t in u a l l  and peaceab le  usage w ithout la w fu ll in te r ru p tio n .

J u s t  as th e  c i v i l  law and common law agreed  th a t  a v a l id  custom

had to  meet th e  requ irem ents o f  p r e s c r ip t io n ,  bo th  a lso  agreed th a t  no

custom could  be v a l id  th a t  was unreasonable. The case  re p o r ts  o f  th e

la te  s ix te e n th  cen tu ry  a re  f i l l e d  w ith  examples o f  th e  c o u r ts '

re fu s in g  to  a llow  customs because th ey  were u n re a so n a b le .67 The

sev en te en th  ce n tu ry  re p o r ts  lik ew ise  co n ta in  many cases in  which i t  is

h e ld  th a t  customs must be reaso n ab le  to  be good. In  Rowles v.

Mason.68 Coke in  h is  c a p a c ity  as C hief J u s t ic e  made a s ta tem en t th a t

6*C0. LITT. 113a & 113b.

65 Id .

66 Id . a t  110b.

67 £•£• j S a lfo rd e 1s C ase. 3 D yer's  Rep. 803 (19 E l i z . ); Stebbs and 
G oodlack 's C ase . 1 Leon. Rep. 92 (30 E liz ) ;  Jeroms C ase. 4 Leon. Rep. 
787 (30 E l i z . ).

682 Brownl. & Golds. 895 (1612).
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may se rv e  us as a summary o f  th e  requ irem ents fo r  a custom to  be 

v a lid : " p r e s c r ip t io n  and custom a re  b ro th e rs ,  and ought to  have th e

same age, and reason  ought to  be th e  f a th e r ,  and congruence th e  

m other, and use th e  muse, and tim e ou t o f memory to  f o r t i f y  them 

b o th ."

I  have suggested  th a t  i f  th e  common lawyers o f th e  e a r ly  

sev en teen th  cen tu ry  had n o t m erely been u s in g  a r i t u a l i z e d  form o f 

ex p ress io n , b u t t r u l y  co n cep tu a lized  th e  common law as custom, then  

they  would have su b je c te d  an a l le g e d  common law ru le  to  th e  same t e s t s  

fo r  v a l id i t y  th a t  a lle g e d  lo c a l customs were req u ire d  to  meet. I 

s h a l l  argue th a t  th e  evidence on th i s  q u es tio n  i s  mixed. In  t h e i r  

d e s c r ip tio n s  o f  th e  common law, most o f th e  lead in g  w r i te r s  on th e  law 

d id  n o t use  th e  s ta n d a rd  language fo r  d e sc r ib in g  bo th  o f  th e  c e n tra l  

elem ents t h a t  had to  be proved in  o rd e r to  e s ta b l is h  custom - tim e of 

usage and custom. Some, l ik e  Coke, had a good d ea l to  say  about bo th  

elem ents. O th e rs , l ik e  F inch , m entioned bo th  elem ents b u t devoted 

th e i r  a t te n t io n  alm ost e n t i r e ly  to  th e  elem ent o f reason . S t i l l  

o th e rs ,  l ik e  S ir  F ran c is  Bacon, showed no in t e r e s t  in  th e  age o f th e  

common law. Except fo r  th o se  o f  Coke and D avies, a l l  o f  th e  

th e o re t ic a l  w r it in g s  about law co n cen tra ted  on th e  elem ent o f  reason  

in  th e  common law ra th e r  th an  on i t s  tim e o f  usage. Even though 

reason  was one o f  th e  two n ece ssa ry  elem ents fo r  p rov ing  custom , I 

have found no ev idence in  th e  sometimes e la b o ra te  d isc u ss io n s  o f th e  

r e la t io n s h ip  between th e  common law and reason  in  th e  works o f  F inch , 

Doddridge, Bacon, o r  E llesm ere th a t  th e  a t te n t io n  g iven  to  th e  id ea  o f
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reason  had any th ing  to  do w ith  a  p e rce iv ed  need to  prove th e  elem ents 

o f custom. I t  may be th a t  th e  common law yers ' a s s o c ia t io n  o f  reason  

w ith  th e  common law—an a s s o c ia t io n  we have found from th e  tim e o f  th e  

e a r l i e s t  Year Book c a se s—stem s in  p a r t  from a concep tion  o f  th e  

common law as custom ary law and from th e  t e s t s  fo r  v a l id  customs th a t  

th e  common law took  over from c i v i l 6 3 and common law d o c trin e . But 

th e  w idespread m edieval a s s o c ia t io n  o f  th e  common law w ith  reason  

could  as e a s i ly  have been based on th e  s tan d ard  m edieval th e o lo g ic a l 

and j u r i s t i c  view , based on th e  c l a s s i c a l  t r a d i t i o n ,  th a t  a l l  law—n o t 

iu s t  custom ary law—had to  be based on reason.

I t  i s  l ik e ly  th a t  bo th  o f  th e se  s tra n d s  o f thought m utually  

re in fo rc e d  th e  e a r ly  common law yers ' p reoccupation  w ith  reason . Our 

exam ination o f  m edieval concep tions o f  th e  common law, however, 

u nearthed  l i t t l e  te x tu a l  su p p o rt fo r  th e  p ro p o s itio n  th a t  C hief 

J u s t ic e  B ereford  and th e  o th e rs  who emphasized th e  elem ent o f reason  

in  th e  common law d id  so because th e y  were t ry in g  consc io u sly  to  

e s ta b l is h  th e  custom ary v a l id i t y  o f  th e  common law. In s te a d , when 

B ereford  announced t h a t  " le y  e s t  re so u n ,"  he seemed to  be p rocla im ing  

th e  e s s e n t i a l  n a tu re  and c h a ra c te r  o f  th e  common law based on th e  

u n iv e rs a l m edieval assum ption th a t  a l l  law i s  based on reason . As we 

s h a l l  s e e , when th e  more th e o r e t i c a l  o f  th e  sev en teen th  cen tu ry  le g a l 

w r i te r s  tu rn e d  t h e i r  a t te n t io n  to  th e  elem ent o f reason  in  th e  common 

law, t h e i r  d isc u ss io n s  q u i te  e x p l i c i t l y  were based on th e  c l a s s i c a l ,  

s c h o la s t ic ,  and c i v i l i a n  t r a d i t i o n s  r a th e r  th an  on an understand ing

69V acariu s ' te a c h in g s  on custom , d iscu ssed  e a r l i e r  in  C hapter 3 , may 
have had g re a t  in f lu e n c e  on t h i s  m a tte r.
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th a t  th ey  needed to  prove th e  common law 's  reasonab leness in  o rd e r to  

e s ta b l is h  i t  as custom.

To make th i s  p o in t i s  n o t to  advance a model o f  th e  seven teen th  

cen tu ry  "common law mind" in  co m p etitio n  w ith  th e  one suggested  by 

P ro fe sso r Pocock. Coke and Davies c e r ta in ly  w rote passages th a t  

suggest th a t  th e  concep tion  o f  th e  common law as immemorial custom was 

c r i t i c a l  to  t h e i r  understand ing  o f  th e  essence o f  th e  common law. The 

m edieval Year Books a lso  c o n ta in  a s e r ie s  o f  s ta tem en ts  in  which th e  

common law i s  id e n t i f ie d  w ith  a n c ie n t p a s t  p ra c t ic e s  and long usage.

I t  i s  c e r ta in ly  lo g ic a l ly  p o s s ib le  to  ho ld  both  ways o f looking a t  th e  

common law a t  th e  same tim e , w ith o u t any c o n tra d ic t io n , bu t I am 

d riv en  to  th e  conclusion  th a t  two d i f f e r e n t  approaches to  

co n ce p tu a liz in g  th e  common law e x is te d  s id e -b y -s id e  fo r  many 

c e n tu r ie s ,  and th a t  th e  common lawyers tended  to  g r a v i ta te  to  one view 

o r th e  o th e r. This d id  n o t p rev en t a lawyer w ith  one b a s ic  

o r ie n ta t io n  from o c c a s io n a lly  speak ing  o f  th e  common law in  th e  

language o f th e  o th e r  o r ie n ta t io n .  I ta k e  i t  th a t  t h i s  was what was 

happening when S ir  Henry F inch w rote  th a t  "The common law o f England 

i s  a law used tim e ou t o f  mind, o r  by p r e s c r ip t io n  throughout th e  

re a lm ," 70 and th en  proceeded w ith  an e la b o ra te  exam ination o f  th e  

n a tu re  o f  th e  common law in  which he gave no a t te n t io n  to  th e  tim e o f 

i t s  use.

Only r a r e ly  d id  a  lawyer f e e l  th e  need dem onstrate th a t  both  

conceptions o f  th e  common law were com patible. We have seen  how 

C hris to p h er S t. German was f r u s t r a te d  in  such an attem pt. In  th e

70LAW, OR A DISCOURSE THEREOF, s u n ra . a t  77.
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sev en teen th  cen tu ry  th e  most su c c e ss fu l a ttem pt a t  a d e s c r ip t io n  o f

th e  common law in  which both  custom and reason  p layed  complementary

and eq u a lly  im portan t ro le s  i s  found n o t in  a law case  o r  le g a l

t r e a t i s e  bu t in  th e  famous speech o f Thomas Hedley to  th e  House o f

Commons in  1610;71

[T]he common law i s  a reasonab le  usage , th roughout th e  whole 
realm , approved tim e out o f mind in  th e  K ing 's  c o u rts  o f 
reco rd  which have ju r i s d ic t io n  over th e  whole kingdom, to  be 
good and p r o f i ta b le  fo r  th e  commonwealth. But h e re  because 
I make custom a p a r t  in  my d e f in i t io n  o f  th e  common law, I 
would n o t be m istaken , as though I meant to  confuse common 
law w ith  custom, which d i f f e r  as much as a r t i f i c i a l  reason  
and b are  p reced en ts . Customs a re  confined  to  c e r t a in  and 
p a r t i c u la r  p la c e s , t r i a b l e  by th e  cou n try , b u t t h e i r  
reasonab leness o r  unreasonab leness by th e  ju d g es, to  be 
taken  s t r i c t l y  accord ing  to  th e  l e t t e r  and p re c e d e n t, and 
th e re fo re  adm its sm all d isco u rse  o f  a r t  o r  w it; whereas th e  
common law is  extended by eq u ity , th a t  w hatsoever f a l l e t h  
under th e  same reason  w il l  be found th e  same law. And i t  
h a th  n o t custom fo r  i t s  nex t o r immediate co u rse , b u t many 
o th e r  secondary reasons which be n ecessary  consequence upon 
o th e r  ru le s  and cases in  law, which y e t may be so deduced by 
degrees t i l l  i t  come to  some p r im itiv e  maxim, depending 
im m ediately upon some p re s c r ip t io n  o r custom, in  which 
secondary reasons and consequence appears as much a r t  and 
le a rn in g , wisdom and exce llency  o f reason  as in  any law, a r t  
o r  p ro fe s s io n  whatsoever.

The key to  H ed ley 's  linkage o f custom and reason  i s  to  be found 

in  th e  id ea  o f  " t r i e d  re a so n ." E a r l ie r  in  h is  speech , Hedley had 

considered  and r e je c te d  s e v e ra l p o s s ib le  d e f in i t io n s  o f  th e  common 

law. To say  th a t  th e  common law was m erely w hatever th e  judges w ille d  

was no more c o r re c t  th an  say ing  th a t  th e  t r u th  was w hatever th e  ju ry  

w i l l e d .72 I t  m ight be more c o r re c t  to  say  th a t  th e  common law was 

common reason  s in c e  a l l  law was reaso n , b u t th i s  was n o t an adequate

712 PROCEEDINGS IN PARLIAMENT 1610, pp. 175-176 (E. R. F o s te r  ed.
1966).

72Id . a t  173.
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d e f in i t io n  because n o t a l l  reason  was la w .73 I t  i s  even more c o r re c t

to  say th a t  th e  common law is  reason  approved by th e  judges to  be good

and p r o f i ta b le  fo r  th e  commonwealth, b u t s ta tu te  laws a re  a lso

reasonab le  and good and p r o f i t a b le  fo r  th e  commonwealth, and y e t th e

judges nor even th e  king  could make them laws w ithou t th e

p arliam en t. 73 Some might suggest th a t  i t  was th e  p arliam en t th a t  gave

form and fo rce  to  th e  common law, b u t th a t  has m a tte rs  backward: th e

parliam en t has i t s  power from th e  common la w .75 The p roper d e f in i t io n ,

Hedley concluded, go t back to  th e  id e a  o f  reason; i t  "was t r i e d

reason , o r th e  q u in tessen ce  o f re a s o n .. .  " 7S The only  th in g  th a t  can

t r y  reason  i s 77

tim e, which i s  th e  t r i e r  o f t r u t h ,  au thor o f a l l  human 
wisdom, le a rn in g  and knowledge, and from whom a l l  human laws 
re c e iv e  t h e i r  c h ie f e s t  s tr e n g th , honor and es tim a tio n . Time 
is  w iser than  th e  ju d g es, w iser th an  th e  p a rliam e n t, way 
w iser th an  th e  w it o f  man.

Hedley p ro ffe re d  h is  concep tion  o f th e  common law as " t r i e d  reason" a t

a tim e when th e  d o c tr in e  o f  b ind ing  p receden t was beginning to  g a in  a

to eh o ld  in  E ng lish  ju risp ru d en c e . I t  was a t  a tim e, to o , when se v e ra l

o f h is  p ee rs  were e la b o ra tin g  concep tions o f th e  common law as th e

a r t i f i c i a l  reason  and wisdom o f th e  p ro fe s s io n a l e l i t e .  Hedley took

aim a t  bo th  te n d en c ie s: 78

73I £ .

7 3 Id.

75Id . a t  174.

76Id . a t  175.

77Id.

78Id . a t  178-179.
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And i f  a judgment once given  should  be preem ptory and tren ch  
in  su ccess io n  to  b ind  and conclude a l l  fu tu re  judges from 
examining th e  law in  th a t  p o in t  o r  to  vary  from i t ,  then  th e  
common law could  never have been s a id  to  be t r i e d  reason 
grounded upon b e t te r  reason  th a n  th e  s t a t u t e s , fo r  i t  then  
should  be grounded m erely upon th e  reason  o r  o p in io n  o f 3 o r 
4 ju d g e s, which must needs come s h o r t o f  th e  wisdom o f th e  
p arliam en t.

The reason  th a t  se rv es  as th e  u lt im a te  ground o f th e  common law must 

be proven to  be r e a l  by " t r i a l  o f  t im e ,"  o therw ise  " i t  i s  but 

c o u n te r f e i t  s t u f f  and no p a r t  o f th e  common law .1,79

The p ie c e s  o f  H ed ley 's  th e o ry  o f  th e  common law—e s p e c ia lly  i t s  

custom ary component—a l l  come from S ir  Edward Coke. Coke, though, 

never p u t a l l  th e  p ie ces  to g e th e r ,  and thus i t  i s  d i f f i c u l t  to  say 

w hether H ed ley 's  sy n o p tic  v e rs io n  o f  Coke r e a l ly  r e f le c te d  Coke's 

v is io n  o f  th e  common law.

There can be no doubt th a t  Coke was preoccupied  w ith  th e  age o f 

th e  common law. His le g a l  w rit in g s  a re  f i l l e d  w ith  re fe re n c e s  to  th e  

" a n tiq u ity "  o f th a t  law. On a few occasions he a lso  used the  

t r a d i t i o n a l  form ulae fo r  a l le g in g  tim e o f usage in  d e sc r ib in g  th e  

common la w .8 0 In  perhaps th e  most s t r ik in g  o f  such in s ta n c e s  he 

w ro te :81

That by l ik e  tim e th e re  had been w r its  o f  a s s is e  and o th e r 
o r ig in a l  w r its  r e tu rn a b le  in to  th e  K ing 's  c o u r ts ,  which 
( s e e in g  th ey  b e , as J u s t ic e  F i tz h e rb e r t  s a i t h  in  h is  p re face  
to  h is  book o f N atura Brevium, th e  ru le s  and p r in c ip le s  o f 
th e  sc ie n c e  o f  th e  common law) do m a n ife s tly  prove th a t  th e  
common law o f England had been tim e ou t o f  mind o f  man

79Id. a t  178.

8CFor example, he uses th e  expreview  "tim e ou t o f  mind s e v e ra l tim es 
in  th e  p re fa c e  to  th e  t h i r d  volume o f h is  R eports.

81P re fa c e , 3 Co. Rep. v i - v i i .

346

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

b e fo re  th e  co nquest, and was n o t a l te r e d  o r  changed by th e
Conqueror.

The f a c t  t h a t  Coke only r a r e ly  used th e  t r a d i t i o n a l  form ulae fo r  

a l le g in g  customs when he r e fe r re d  to  th e  common law, b u t s t i l l  very  

f re q u e n tly  a l le g e d  th e  a n t iq u ity  o f th e  common law, suggests  th a t  h is  

in t e r e s t  in  th e  age o f  th e  common law was n o t d ir e c te d  a t  proving th e  

common law to  be good custom. What Coke was in te r e s te d  in  proving by 

a l le g in g  th e  a n t iq u i ty  o f th e  common law was i t s  s u p e r io r i ty * 2 over 

o th e r  k inds o f law. When S ir  John Davies claim ed th a t  th e  common law 

was s u p e r io r  to  s t a t u t e  law because i t  d id  n o t become a law " u n t i l  i t  

had been t r i e d  and approved tim e ou t o f mind, d u rin g  a l l  which tim e 

th e re  d id  th e reb y  a r i s e  no inconven ience,"  he was echoing Coke's 

s ta tem en t th a t  " i f  th e  an c ien t laws o f t h i s  nob le  is la n d  had no t 

e x c e lle d  a l l  o th e rs ,  i t  could no t be b u t th a t  some o f  th e  se v e ra l 

conquerors and governors th e r e o f . . .  w ould.. .  have a l te r e d  o r  changed th e  

sam e."83 But D avies was no t fo llow ing  Coke's example when he used th e  

te c h n ic a l  language fo r  proving  customs ( " t r i e d  and approved tim e ou t 

o f  mind") in  a l le g in g  th e  absence o f  inconveniences. To Coke, th e  

a n t iq u i ty  o f  th e  common law n o t only  c o n s t i tu te d  p ro o f o f  th e  absence 

o f inconveniences th e  law had occasioned , i t  a lso  showed th a t  law to  

c o n ta in  a  k ind  o f  wisdom no t a v a ila b le  to  th e  w ise s t  in d iv id u a l men, 

o r  even to  groups o f  r ic h  men: 8 4

8 S u p e r io r i t y  in  th e  sense o f being  b e t t e r —more e x c e l le n t—and n o t o f 
c o n tro l l in g  o th e r  forms o f law.

832 Co. Rep. , P re face .

8t>C a lv in 's  C ase. 7 6 Rep. 6-7. (1608):
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[W]e a re  b u t o f  y es te rd a y , (and  th e re fo re  had need of th e  
wisdom o f th o se  th a t  were b e fo re  us) and had been ignoran t 
( i f  we had n o t rece iv ed  l ig h t  and knowledge from our 
fo re fa th e r s )  and our days upon th e  e a r th  a re  bu t as a 
shadow, in  re sp e c t o f  th e  o ld  a n c ie n t days and tim es p a s t ,  
w herein th e  laws have been by th e  wisdom o f th e  most 
e x c e lle n t  men, in  many su ccessio n s  o f  ages, by long and 
c o n tin u a l experience ( th e  t r i a l  o f l i g h t  and t r u th )  f in ed  
and re f in e d ,  which no one man (b e in g  o f  so sh o r t  a tim e)
a l b e i t  he had in  h is  head th e  wisdom o f a l l  th e  men in  th e
w orld , in  any one age could ev er have e f fe c te d  o r a t ta in e d  
unto . And th e re fo re  i t  i s  optim a re e u la . . .  no man ought to
ta k e  i t  upon h im se lf to  be w ise r  th an  th e  laws.

Thomas Hedley, in  h is  1610 speech to  th e  House o f commons, lin k ed  th e

common law’s tim e o f  usage to  th e  ’’t r i e d  reason ’’ in  term s o f which he

d e fin e d  th e  common law. Coke, in  C alvin*s C ase, spoke no t o f reason

b u t o f  wisdom. I f  one compares Coke’s d isc u ss io n s  o f  th e  a n t iq u ity  o f

th e  common law in  th e  p re face s  o f  h is  R eports and in  C alv in ’ s Case

w ith  h is  l a t e r  d isc u ss io n s  in  h is  I n s t i t u t e s . i t  i s  easy to  g e t th e

im pression  th a t  th e re  was a co n s id e ra b le  ev o lu tio n  over tim e in  h is

views about th e  s ig n if ic a n c e  o f th e  la w 's  a n t iq u ity .

C oke's tre a tm e n t o f th e  a n t iq u i ty  o f  th e  common law in th e

P re faces  and in  C a lv in 's  Case might be seen  as l i t t l e  more th an  a

r e p r is e  o f  S ir  John F ortescue: th e  common law i s  shown to  be th e  b e s t

and w ise s t o f laws by i t s  very  age. Had i t  no t been th e  b e s t i t  would

i t  would n o t s t i l l  be a ro u n d .85 In  th e  F i r s t  P a r t o f  Coke's

85C oke's g re a t  r i v a l ,  S ir  F ran c is  Bacon, in  h is  essay  "Of Custom and 
E d u ca tio n ,"  made a t e l l i n g  im p lic i t  c r i t ic i s m  o f t h i s  l in e  o f 
argument. I t  i s  n o t a custom 's wisdom th a t  ex p la in s  i t s  long 
co n tin u a tio n . "We see a lso  th e  re ig n  o r  ty ranny  o f custom, what i t  
i s .  The Ind ian s  ( I  mean th e  s e c t  o f  t h e i r  w ise men) lay  them selves 
q u ie t ly  upon a s ta c k  o f wood, and so s a c r i f i c e  them selves by f i r e .  
Nay th e  wives s t r i v e  to  be burned w ith  th e  corpses o f th e i r  
husb an d s.. . There be monks in  R u ss ia , fo r  p e r ia n c e , th a t  w il l  s i t  a 
whole n ig h t in  a  v e s se l o f  w a te r, t i l l  th ey  be engaged w ith  hard  ice . 
Many examples may be pu t o f  th e  fo rc e  o f  custom, bo th  upon mind and 
body." 6 F. BACON, WORKS 471 (J . Spedding ed. 1858).
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I n s t i t u t e s . p u b lish ed  in  1628, th e re  i s  a passage th a t  i s  p a r a l l e l  to

th e  one I  have quoted from C a lv in 's  Case. In  i t  Coke appears to  have

e la b o ra te d  and re f in e d  h is  concep tion  o f  th e  wisdom of the  common law:

th a t  law c o n s is ts  in  "an a r t i f i c i a l  p e r fe c t io n  o f  re a so n ." 86

And t h i s  i s  ano ther s tro n g  argument in  law, N ih il quod e s t  
c o n tra  rationem  e s t  lic itu m  fo r  reaso n  i s  th e  l i f e  o f th e  
law, nay th e  common law i t s e l f  i s  n o th in g  e ls e  bu t reason , 
which i s  to  be understood  of an a r t i f i c i a l  p e rfe c tio n  o f 
reaso n , g o tte n  by long s tudy , o b se rv a tio n , and experience, 
and n o t o f  every  man's n a tu r a l l  reason ; f o r ,  Nemo n a s c itu r  
a r t i f e x . This le g a l  reason  e s t  summa r a t i o . And th e re fo re  
i f  a l l  th e  reason  th a t  i s  d isp e rse d  in to  so many sev e ra l 
h eads, were u n ite d  in to  one, y e t  could  he n o t make such a 
law as th e  law o f England is :  because by many successions
o f ages i t  h a th  been f in e d  and re f in e d  by an in f i n i t e  number 
o f  g rave and lea rn ed  men, and by long experience  grown to  
such a  p e r fe c t io n ,  fo r  th e  government o f  t h i s  realm , as th e  
o ld  r u le  may j u s t l y  be v e r i f i e d  o f  i t ,  Neminem o p o rte t esse  
sap ien tio rem  le g ib u s : no man o u t o f  h is  own p r iv a te  reason
ought to  be w ise r th an  th e  law, which i s  th e  p e rfe c tio n  o f 
reason .

The law has n o t a r r iv e d  by chance a t  t h i s  e x a lte d  s t a t e  o f p e r fe c tio n  

w hich, i f  a l t e r e d ,  in e v ita b ly  leads to  dangerous consequences. I t  has 

n o t even done so th rough th e  accum ulated wisdom o f th e  fo lk —a 

p la u s ib le  way o f read in g  th e  passage in  C a lv in ' s Case. In  th e  

I n s t i t u t e s  passage we a re  co n s id e rin g , Coke does n o t view th e  common 

law as th e  k in d  o f  custom which "being  on ly  m a tte r  o f f a c t ,  and 

c o n s is t in g  in  use and p r a c t i c e . . .  can be reco rded  and re g is te re d  no 

where b u t in  th e  memory o f th e  p e o p le .1,87 Here th e  re p o s ito ry  o f  th e  

common law i s  n o t th e  "memory o f th e  p eo p le"88 b u t in  c e r ta in  "grave

861 INST. 97b.

87The q u o ta tio n  i s  from S ir  John D a v ie s 's  p re fa c e  to  h is  I r i s h  
R eports .

88As i t  would have been had Coke e s s e n t i a l ly  have conceived o f th e  
common law as custom. As Thomas Hedley n o ted , customs were " t r i a b le  
by th e  c o u n try ,"  which was th e  te c h n ic a l  way o f say ing  th a t  th e i r
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and le a rn e d  men"—th e  common law judges and law yers. The "reason" o f

th e  law i s  n o t ,  l ik e  th a t  o f  S t. German's D octor, "w ritte n  in  th e

h e a r t  o f  every  man;" in s te a d , i t  i s  "an a r t i f i c i a l  p e rfe c tio n  o f

reason" g o tte n  on ly  by "long s tu d y , o b se rv a tio n , and ex p e rie n c e ."* 9

The h y p o th e sis  th a t  between th e  tim e o f  h is  e a r ly  R eports and th e

w r it in g  o f  th e  f i r s t  p a r t  o f  h is  I n s t i t u t e s  Coke evolved o r d iscovered

h is  co ncep tion  o f  th e  common law as an a r t i f i c i a l  p e r fe c tio n  o f reason

does n o t h o ld  up i f  h is  famous account o f  a 1608 co lloquy  between

h im se lf and King James is  to  be b e l ie v e d :9 0
A co n tro v e rsy  o f  land between p a r t i e s  was heard  by th e  King, 
and sen ten c e  was g iven , which was re p e a le d  fo r  t h i s ,  th a t  i t  
d id  belong  to  th e  common law: th e n  th e  King s a id ,  th a t  he
th o u g h t th e  law was founded upon reaso n , and th a t  he and 
o th e rs  had reaso n , as w ell as th e  Judges: to  which i t  was
answered by me, th a t  t r u e  i t  was, t h a t  God had endowed His 
M ajesty  w ith  e x c e lle n t sc ie n c e , and g re a t  endowments o f 
n a tu re ; b u t His M ajesty was n o t le a rn ed  in  th e  laws of h is  
realm  o f England, and causes, which concern  th e  l i f e ,  o r 
in h e r i ta n c e  o r  goods, o r  fo rtu n e s  o f  h is  s u b je c ts ,  a re  no t 
to  be decided  by n a tu ra l reason  b u t by th e  a r t i f i c i a l  
judgm ent and reason  of law, which law i s  an a c t which 
re q u ire s  long study  and ex p erien ce , b e fo re  th a t  a man can 
a t t a i n  to  th e  cognizance o f i t . . .

Thus i t  appears th a t  Coke had a rr iv e d  a t  h is  concep tion  o f th e  common

law as a r t i f i c i a l  reason  by th e  tim e th a t  h is  e a r ly  R eports were

p u b lis h e d .91 I t  i s  a lso  the  case , however, th a t  Coke much more

e x is te n c e  was to  be determ ined as a m a tte r  o f  f a c t  by o rd in a ry  
in h a b ita n ts  o f  th e  lo c a l i ty  in  which th e y  were a lle g e d  to  have fo rce .

83In  a  moment we s h a l l  undertake a thorough going exam ination o f  
C oke's a s s o c ia t io n  o f th e  common law w ith  reaso n , comparing h is  views 
w ith  th o se  o f  s e v e ra l o f h is  d is tin g u is h e d  p e e rs ,  s e v e ra l o f  whom 
add ressed  th e  s u b je c t  in  co n sid erab ly  more d e t a i l  than  d id  he.

3 °Case o f  P ro h ib it io n s  Del Roy, 12 Co. Rep. 64.

31Even C oke's r e p o r t  o f C a lv in 1s Case c o n ta in s  a c la u se  which evokes 
th e  n o tio n  th a t  i t  i s  th e  wisdom o f th e  p ro fe s s io n a l  e l i t e ,  no t o f  th e  
E n g lish  p e o p le , th a t  form th e  common law: " th e  laws have been by th e
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fre q u e n tly  id e n t i f i e d  th e  common law w ith  reason  in  h is  I n s t i t u te s  

th an  in  h is  R e p o r ts .92 This suggests th a t  as tim e p assed , th e  id ea  o f 

th e  law as  reaso n  in c re a sed  i t s  ho ld  on Coke, and th a t  he s h i f te d  th e  

focus o f  h is  concep tion  o f  th e  common law away from th e  elem ent o f 

tim e and tow ard th e  id ea  o f  reason. As we s h a l l  s e e ,  tim e s t i l l  

p layed  a p a r t  in  h is  conception  o f  th e  common law, b u t i t  p layed  th a t  

p a r t  in  th e  s e rv ic e  o f  reason.

COKE AND HIS CONTEMPORARIES ON REASON AND THE COMMON LAW 

Coke was n o t a lone among th e  le ad in g  common law yers o f h is  tim e 

in  th in k in g  about th e  common law in  term s o f  reason . The case  re p o rts  

o f  h is  tim e —th o se  assem bled by o th e r  r e p o r te r s  as w e ll as Coke's 

own—c o n ta in  dozens o f  passages in  which th e  common law i s  t i e d  to ,  

a s s o c ia te d  w ith , d e fin e d  in  term s o f ,  s a id  to  be grounded on, o r held 

to  th e  s ta n d a rd  o f  reason . Two im portan t common law yers, S ir  John 

Doddridge and S ir  Henry F inch , w rote ex te n s iv e  an a ly se s  o f  th e  

r e la t io n s h ip  between th e  common law and reason . A lthough C harles Gray 

has su g g ested  th a t  th e  conception  o f  th e  common law as a r t i f i c i a l  . 

reason  was C oke's main g i f t  to  le g a l th e o ry ,93 he does n o t p re se n t

wisdom o f  th e  most e x c e lle n t men. "

92In  th e  p re fa c e s  to  h is  R ep o rts . Coke's emphasis i s  on th e  a n t iq u i ty  
o f th e  common law and th e  wisdom produced and g u aran teed  by th i s  
a n t iq u i ty .  £ .g . , in  th e  p re face s  to  a l l  o f  th e  f i r s t  e ig h t P a r ts  o f 
h is  r e p o r ts  he re p e a te d ly  dw ells on th e  law 's  a n t iq u i ty .  There a re  
s c a t te r e d  re fe re n c e s  to  th e  law 's  a n t iq u i ty  in  h is  I n s t i t u t e s  (e .g . in  
Co. L i t t . 115b) b u t re fe re n c e s  to  th e  law 's  reaso n  predom inate th e re  
in  much th e  same way th a t  re fe re n c e s  to  i t s  a n t iq u i ty  d id  in  th e  
R eports. Im portan t d isc u ss io n s  o f  reason  and th e  common law a re  found 
in  £2 . L i t t . lO b - lla ,  97b, 183b, 232b, and 394b-395a.

" Reason. A u th o r ity , and Im agination : The Ju risp ru d en ce  o f S ir  Edward
Coke, in  CULTURE AND POLITICS: FROM PURITANISM TO THE ENLIGHTENMENT
(P. Zagorin  ed. 1980).
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evidence th a t  t h i s  concep tion  was Coke's in v en tio n .

There have been se v e ra l s c h o la r ly  in te r p r e ta t io n s  o f Coke's 

meaning when he w rote o f  th e  a r t i f i c i a l  reason  o f th e  law. P ro fe sso r 

Pocock, fo r  example, has emphasized th e  passage from C a lv in 's  Case in  

which Coke spoke o f  th e  refinem ent o f th e  laws by " e x c e l le n t men" by 

"long  and c o n tin u a l ex p e rie n c e ."  Coke's p o in t ,  he f in d s ,  i s  th a t  

" [p ]h ilo s o p h ic  reaso n  could  no t by i t s  own e f f o r t s  re c o n s tru c t th e  

law, because th e  la w 's  o r ig in  i s  no t in  any p h ilo so p h ic  assum ption b u t 

in  a m u ltitu d e  o f  p a r t i c u la r  d e c is io n s ." 9 In  a d d itio n , Coke b e lie v e d  

th a t  th e  human i n t e l l e c t  could no t reduce th e  law to  g en era l 

p r in c ip le s  s in c e  i t  had a r is e n  from "one emergency fo llow ing  upon 

a n o th e r ,"  w ith  each emergency unique. 95 By c o n t ra s t ,  John Underwood 

Lewis concludes th a t  Coke's concern i s  th e  reasonab leness o f th e  law; 

th a t  i s ,  w ith  " th e  in te r n a l  consis tency  o f E ng lish  law as a system  and 

n o t,  p r im a r i ly ,  w ith  a defense o f th e  n o tio n  th a t  a law shou ld  be 

d efin ed  in  term s o f  reaso n  r a th e r  than  w i l l . . . " 96 In  t h i s  view, 

fu r th e r  e la b o ra te d  by D.E.C. Y ale, Coke saw th e  common law no t 

p r im a r ily  as case  law ( i . £ . , as th e  product o f in d iv id u a l em ergencies) 

b u t as reaso n ab le  " in  th e  sense th a t  i t  rep re sen ted  th e  p ro d u c t o f  a 

p ro fe s s io n a l s k i l l  working a refinem ent and c o -o rd in a tio n  o f s o c ia l

9*J. G. A. POCOCK, Burke and th e  A ncient C o n s titu tio n : A Problem in  th e
H is to ry  o f  I d e a s , in  POLITICS, LANGUAGE AND TIME 214 (1973).

" I d .  a t  215.

96Sfx Edward Coke ( 1552-1633): His Theory o f  "A r t i f i c i a l  Reason" &
Context fo r  Modern B asic  Legal Theory. 84 L. Q. REV. 330, 334, 335 
(1968).
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h a b its  in to  a system  o f  r u l e s . " 97

I s h a l l  n o t argue a t  t h i s  tim e th a t  e i th e r  o f  th e se  

in te r p r e ta t io n s  i s  m isconceived; th e re  i s  language in  Coke’s w ritin g s  

th a t  appears to  su p p o rt bo th  read ings. To say th a t ,  though, i s  to  s e t  

th e  problem s which I now wish to  examine. Given th a t  in  th e  la rg e  

body o f  Coke’ s w r itin g s  th e re  a re  dozens o f  re fe re n c e s  to  reason  and 

th e  law and th a t  th e se  re fe re n c e s , i f  no t in c o n s is te n t ,  make s e v e ra l 

d i f f e r e n t  p o in t s ,  to  what e x te n t i s  i t  p o s s ib le  to  say th a t  he had a 

coheren t p a t te r n  o f b e l i e f s 98 about reason  and th e  law? Do h is  

s ta tem en ts  about th e  a r t i f i c i a l  reason  o f th e  law add up to  a coheren t 

v is io n ?  In  what ways i s  Coke's ex p o sitio n  o f  th e  r e la t io n s h ip  between 

law and reaso n  d i f f e r e n t  from th a t  o f h is  le ad in g  con tem poraries, and 

in  what re s p e c ts  i s  i t  s im ila r?  Is  i t  a c c u ra te  to  speak o f "Coke's 

d o c tr in e  o f  th e  a r t i f i c i a l  reason  of th e  law ," as i f  i t  were a 

d o c tr in e  t h a t  he in v en ted  o r  th a t  was p e c u l ia r  to  him?

As we have seen , th e  common lawyers had id e n t i f i e d  th e  common law 

w ith  reason  s in c e  th e  tim e o f th e  e a r l i e s t  Year Books. So i t  was no 

innova tion  fo r  Coke and h is  contem poraries to  ho ld  th a t  th e  common law

97D. E. C. Y ale , Hobbes and Hale on Law. L e g is la tio n  and th e  S overe ign . 
31 CAMB. L .J . 121, 125-126 (1972).

9 8 T o  say  th a t  Coke had a th eo ry  about t h i s  m a tte r i s  to  e le v a te  h is  
views to  a  h ig h e r  le v e l  o f a b s tra c tio n  th an  perhaps h is  c a s t  o f mind 
allow ed. T h is i s  n o t in tended  as a p e jo ra tiv e  s ta tem en t. S ir  F ra n c is  
Bacon, w ith  h is  u su a l c l a r i t y  o f  mind, saw bo th  advantages and 
d isad v an tag es  in  C oke's c h a r a c te r i s t i c  approach to  th e  law. "A ll who 
have w r i t te n  concern ing  laws have w r itte n  e i th e r  as p h ilo so p h e rs  o r 
law yers. The p h ilo so p h e rs  lay  down many p rece p ts  f a i r  in  argument, 
b u t n o t a p p lic a b le  to  use: th e  law yers, being  su b je c t and a d d ic ted  to
th e  p o s i t iv e  ru le s  e i th e r  o f  th e  laws o f t h e i r  own coun try  o r  e ls e  o f  
th e  Homan o r  P o n t i f i c a l ,  have no freedom o f o p in io n , b u t as i t  were 
ta lk  in  bonds."  F. BACON, DE AUGMENTIS'311 , in  9 WORKS (J . Spedding 
ed. 1864).
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must be in  accord w ith  reason . In  being  h e ld  to  t h i s  s tan d ard , th e  

common law was no d i f f e r e n t  from s t a t u t e  law o r lo c a l  custom: th e

common lawyers had e a r ly  accep ted  th e  c iv i l i a n  and c an o n is t d o c trin e  

th a t  no p u rp o rted  law was r e a l ly  law i f  i t  was c o n tra ry  to  reason.

This id e a  is  r e f le c te d  in  th e  case  re p o r ts  o f C oke's day by statem ents 

o f  th e  g en era l n e c e s s i ty  fo r  th e  law, w hether custom ary, s ta tu to ry ,  o r 

common law, to  be in  harmony w ith  reason . We have seen  a lread y  th a t  

consonance w ith  reason  was one o f  two s tan d ard  t e s t s  th a t  an a lle g e d  

custom had to  pass in  o rd e r  to  be h e ld  v a lid . In  a  few in s tan ces  Coke 

a lso  s ta t e d  th a t  s t a t u te s  a g a in s t reason  were v o id .93 In  th e  case 

r e p o r ts ,  a ty p ic a l  re c o g n itio n  o f  t h i s  p r in c ip le  would ju s t i f y  th e  

r e je c t io n  o f a ru le  o r in t e r p r e ta t io n  c o n tra ry  to  r e a s o n ,100 bu t 

sometimes a ru le  o r  in te r p r e ta t io n  would be upheld because i t  

com ported w ith  r e a s o n .101 The f u l l e s t  s ta tem en t by any o f Coke's 

con tem poraries o f  t h i s  g en e ra l requirem ent th a t  laws be consonant w ith  

reaso n  was perhaps th a t  made by S ir  Henry Finch: 102

The law o f n a tu re  and o f  reaso n , o r th e  law o f reason 
prim ary  and secondary , w ith  th e  ru le s  framed and c o lle c te d  
thereupon; which th r e e  a re  as th e  sun and th e  moon and th e  
seven s t a r s ,  to  g iv e  l ig h t  to  a l l  th e  p o s i t iv e  laws in  th e  
w orld.

" £ .  g. , in  Bonham1 s C ase. 8 Co. Rep. 652 (1609); Rowles y. Mason.
2 Brownl. & Golds. 895 (1611-12).

100E .g . , an in t e r p r e ta t io n  was re je c te d  because i t  was "repugnant to  
law and re a so n ,"  C orbet*s C ase. 1 Co. Rep. 190 (42 E l i z . ); a d o c tr in e  
was r e je c te d  because " th e  law would no t l e t  in  a th in g  so absurd , and 
a g a in s t  th e  law o f n a tu re  and re a so n ,"  S ir  W illiam  E l l i s  y. Archbishop 
o f Y ork. H o b a rt's  Rep. 459 (17 Jam. I ) .

101£. g . , "And th ey  s a id  th a t  t h i s  c o n s tru c tio n  was j u s t ,  and consonant 
to  rea so n  and e q u i ty ,"  C hud le igh 's  C ase. 1 Co. Rep. 320 (31 E l i z . ).

102LAW, OR A DISCOURSE THEREOF, s u p ra , a t  74, 75.
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P o s it iv e  a re  law framed in  t h e i r  l ig h t ;  and from thence 
came th e  grounds and maxi mums o f a l l  common law: fo r  th a t
which we c a l l  common law i s  n o t a word new and s tra n g e , o r 
b arb a ro u s , and p roper to  o u rse lv e s , and th e  law th a t  we 
p ro fe s s ,  as some u n le a m e d ly  would have i t ,  b u t th e  r ig h t  
term  fo r  a i l  o th e r  la w s .. . .

T here fo re  laws p o s i t iv e ,  which a re  d i r e c t ly  co n tra ry  to  
th e  form er [ th e  law o f n a tu re  and reason] , lo se  t h e i r  fo rc e , 
and a re  no laws a t  a l l .

Although th e re  i s  evidence from th e  case  re p o r ts  th a t  Coke 

recognized  th i s  g e n e ra lly  accep ted  p r in c ip le ,  none o f  h is  sta tem en ts 

about reason  in  h is  I n s t i t u t e s  c l e a r ly  r e f l e c t  i t .  He does quote two 

s tan d a rd  L a tin  maxims o f te n  used  fo r  s t a t in g  th a t  p r i n c i p l e ,103 but he 

goes on to  g lo ss  th e  maxims in  such a way as to  sug g est th a t  th e  

reason  he has in  mind i s  n o t th e  law o f reaso n  (o r  n a tu re ) ,  bu t " th e  

reason  o f th e  la w ," 101' which he says " i s  to  be understood  o f  an 

a r t i f i c i a l  p e r fe c t io n  o f  r e a s o n . . . " 185

J u s t  as th e  case  r e p o r ts  c o n ta in  a s e r ie s  o f  re fe re n c e s  to  reason 

th a t  may b e s t be understood  as r e f le c t io n s  o f  th e  p r in c ip le  th a t  a l l  

law must be in  harmony w ith  th e  law o f  rea so n , th ey  a lso  c o n ta in  many 

passages in  which th e  re fe re n c e s  a re  much c lo s e r  to  Coke's trea tm e n t 

o f  reason  in  h is  I n s t i t u t e s : th ey  have to  do w ith  th e  reason  o f  th e

law r a th e r  th an  th e  law o f r e a s o n .106 As Coke inform ed King James in

103"R atio  e s t  anima le g i s " (quo ted  in  1 INST 394b), and "N ih il quod 
e s t  c o n tra  rationem  e s t  l ic itu m " (quo ted  in  1 INST 97b).

“ “ I INST. 394b.

1051 INST. 97b.

18SE .g . , in  R a t c l i f f 's  C ase. 3 Co. Rep. 728 (1 592 ), "And th e  reason  of 
th e  common law i s  n o ta b le , and may be c o l le c te d  from th e  s a id  an c ien t 
au th o rs  o f  th e  la w . . ." ;  Bozoun's C ase. 4 Co. Rep. 972 (1584), "a  non 
o b s ta n te  o f th e  common law, w i l l  n o t ,  a g a in s t th e  reason  o f  th e  common 
law, make th e  g ra n t g o o d ..." ;  F e r r e r 's  C ase. 6 Co. Rep. 266 (40 & 41 
E liz . ) ,  " a l l  which was rem edied by th e  r u le  and reason  o f th e  common 
la w . . ." ;  E n e le f ie ld 's  C ase. 7 Co. Rep. 430 (33 & 34 E l i z . ) ,  "and a l l
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th e  Case o f  P ro h ib i t io n s . t h i s  reaso n  o f  th e  law i s  n o t everyman1s 

n a tu ra l  reaso n , b u t th e  " a r t i f i c i a l  judgment and reason  o f law .1,107 In 

t h i s  co n v e rsa tio n  he was e x p la in in g  why th e  King could no t make le g a l  

judgm ents: he d id  no t have th e  " a r t i f i c i a l "  reason  necessary  fo r

making such judgm ents. In  a p a r a l l e l  passage in  th e  F i r s t  P a r t o f  h is  

I n s t i t u t e s . Coke extended th i s  id ea ; judgments no t on ly  had to  be made 

by means o f t h i s  a r t i f i c i a l  reaso n , " th e  common law i t s e l f e  i s  no th ing  

e l s e  b u t reason; which is  to  be understood  o f  an a r t i f i c i a l  

p e r f e c t io n  o f  reaso n , g o tte n  by long  s tu d y , o b se rv a tio n  and 

ex p e rien ce , and n o t o f every  m an's n a tu r a l  r e a s o n . . . " 10*

Coke e x p l i c i t ly  c o n tra s te d  th e  a r t i f i c i a l  reason  o f  which th e  

common law was composed, and which had to  be known and m astered by 

anyone who was to  make a le g a l judgm ent, w ith  n a tu ra l  reason . This 

h e lp s  us p u t some bounds on what he p o s s ib ly  may have meant by c a l l in g  

le g a l  reaso n  " a r t i f i c i a l . " But th e  a r t i f i c i a l  may be opposed to  th e  

n a tu r a l  in  more th an  one sense. One such sense  o f th e  a r t i f i c i a l  i s  

t h a t  c f  som ething th a t  i s  fe ig n ed  o r  f i c t i t i o u s ;  Coke c le a r ly  d id  no t 

have th i s  sense in  mind. R ely ing  on an o th er sense o f th e  word,

C harles Gray has w r i t te n  th a t  th e  " e x p re ss io n  a r t i f i c i a l  reason  

su g g es ts  a s u b s t i tu t e  fo r  r e a s o n . . . " 109 I t  i s  t r u e  th a t  th e  a d je c tiv e  

" a r t i f i c i a l "  may be used to  d e s c r ib e  som ething th a t  i s  a s u b s t i tu te  

f o r ,  o r  im ita t io n  o f ,  th e  r e a l  o r  n a tu r a l  th in g , bu t th e  mere usage o f

t h i s  ag rees w ith  th e  reason  o f  th e  common law .. . "

10 712 C o .  Rep. 64.

1081 INST. 97b.

1C9Reason. A u th o rity , and Im ag in a tio n , su p ra . a t  31.
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a word does n o t suggest any th ing  about th e  sense  in  which i t  i s  to  be 

taken . There i s  no th ing  in  th e  co n tex ts  o f th e  s e v e ra l passages in  

which Coke used th e  ex p ress io n  a r t i f i c i a l  reaso n  th a t  suggests th a t  he 

saw le g a l  reason  as a s u b s t i tu te  fo r  n a tu ra l  reason . That was n o t h is  

p o in t in  d e sc r ib in g  i t  as a r t i f i c i a l .  There a re  two s tan d a rd  senses 

o f  " a r t i f i c i a l "  which Coke may have had in  mind. The f i r s t  and more 

s p e c i f ic  r e f e r s  to  something a t ta in e d  to  on ly  by education  o r 

t r a in in g .  The Oxford E ng lish  D ic tio n ary  uses a q u o ta tio n  from Coke On 

L i t t l e to n  as an i l l u s t r a t i o n  o f  t h i s  sense: "N o t.. . understood  of

every  un learned  man's reaso n , bu t o f  a r t i f i c i a l  and le g a l r e a s o n ." 110 

In  C oke's re fe re n c e s  to  a r t i f i c i a l  reason  in  th e  Case o f 

P ro h ib i t io n s . 111 and in  S ec tio n  138 o f Oa L i t t l e t o n . 112 h is  p o in t 

c l e a r ly  was th a t  what made le g a l  reason  a r t i f i c i a l  and no t n a tu ra l  was 

th e  f a c t  th a t  no one possessed  i t  spon taneously , no m a tte r how g re a t 

th a t  p e rs o n 's  n a tu ra l  g i f t s ;  i t  could  only  be developed through 

ed u ca tio n , t r a in in g  and experience.

There a re  reaso n s , however, fo r  no t l im it in g  our read in g  o f 

C oke's ex p ress io n  " a r t i f i c i a l  reason" to  reaso n  produced by study  o r 

ed u ca tion . To understand  C oke's d o c tr in e  o f  th e  a r t i f i c i a l  reason  o f

1101 INST. 62a.

:1112 Co. Rep. 64. "[C ]auses which concern th e  l i f e ,  o r in h e r i ta n c e , 
o r  goods, o r  fo rtu n e s  o f h is  s u b je c ts ,  a re  n o t to  be decided  by 
n a tu r a l  reaso n  b u t by th e  a r t i f i c i a l  reason  and judgment o f  law, which 
law i s  an a c t th a t  re q u ire s  long study  and ex p erien ce , b efo re  th a t  a 
man can a t t a i n  to  th e  cognizance o f  i t . . .  "

1121 INST. 97b. " [F ]o r reason  i s  th e  l i f e  o f  th e  law, nay th e  common 
law i t s e l f e  i s  no th ing  e ls e  b u t reason; which i s  to  be understood o f 
an a r t i f i c i a l  p e r fe c t io n  o f reaso n , g o tten  by long s tu d y , o b se rv a tio n , 
and ex p e rien ce , and no t o f every  man's n a tu r a l l  r e a s o n . . ."
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th e  law one must make a d i s t in c t io n  th a t  Coke h im se lf  does no t c le a r ly

make, a lthough  i t  i s  im p lic i t  in  what he says. That d is t in c t io n  i s

between how le g a l reason  i s  to  be le a rn ed  by th o se  who w ill  p ra c t ic e

law and make le g a l judgm ents, and how th a t  reaso n  go t to  be what i t

i s —in  Coke's language, how i t  grew to  much p e r fe c t io n . Both

p ro cesses  a re  a r t i f i c i a l :  th e  knowledge o f  le g a l  reason  by le g a l

p ro fe s s io n a ls  i s  no t spontaneous o r  in n a te ,  and th e  reason  i t s e l f  i s

a r t i f i c i a l  in  th e  sense th a t  i t  i s  c o n s tru c te d  by th e  a r t  and

p ro fe s s io n a l s k i l l  o f  lawyers. I t  i s  t r u e  t h a t  Coke sometimes ta lk s

as i f  th e  p ro cess  by which th e  reaso n  o f  th e  common law grew to  i t s

s t a t e  o f  p e r f e c t io n  had been a n a tu ra l  p ro c e ss , n o t one in  which human

a r t i f a c e  and s k i l l  had p layed  a  c r i t i c a l  ro le . I  am th in k in g  o f  th o se

passages in  which he emphasizes th e  r o le  o f  ex p erience  in  th e

form ation  o f  th e  law --e .g . , "by long ex p erience  growne to  such a

p e r fe c t io n ,  fo r  th e  government o f  t h i s  re a lm e .. . " 113 But th e re  is

ano ther passage in  On L i t t l e to n , seldom i f  ev er quoted in  d iscu ss io n s

o f h is  concept o f  a r t i f i c i a l  reaso n , which p o r tra y s  th e  reason o f th e

law as th e  p roduct o f an a c t iv e  e x e rc is e  o f th e  p ro fe s s io n a l c r a f t  and

s k i l l  o f  law yers: 11U
And by reaso n in g  and d eb a tin g  o f  grave lea rn ed  men the  
darkness o f  ignorance i s  e x p e lle d , and by th e  l ig h t  of 
l e g a l l  reason  th e  r ig h t  i s  d isc e rn e d , and thereupon judgment 
i s  g iven  accord ing  to  law, which i s  th e  p e r fe c t io n  of 
reason .

1131 INST. 97b.

1141 INST. 232b.

1151 INST. 97b.; C a lv in 's  Case. 9 Co. Rep. 3b.
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The f in in g  and r e f in in g 115 o f le g a l reason  by grave and learned  men is  

thus shown to  be an a c t iv e ,  perhaps even u n ru ly , c o n s tru c tiv e  p ro cess , 

and n o t a  p a s s iv e  r a t i f i c a t i o n  o f  p rev ious  experience.

To summarize, we have id e n t i f i e d  two senses in  which Coke appears 

to  have co n sid ered  le g a l reason  to  be a r t i f i c i a l :  lawyers come to

know i t  on ly  by a r t i f i c i a l ,  no t in n a te  means, and i t  d id  n o t come to  

be what i t  was n a t u r a l l y - - i t  i s  a c o n s tru c tio n  made by a r t i f a c e  and 

s k i l l .  These two senses a re  c o n s is te n t;  th e  f i r s t  i s  a sp e c ia l 

in s ta n c e  o f  th e  second.

Even i f  we now have a p r e t ty  good id e a  what Coke had in  mind in  

c a l l in g  th e  reason  o f  th e  common law a r t i f i c i a l ,  we s t i l l  w i l l  no t 

f u l ly  u n ders tand  h is  exp ress ion  " a r t i f i c i a l  reason" i f  we do n o t know 

what he meant when he s a id  th a t  th e  common law was n o th in g  e ls e  but 

reason. The problem  i s  th a t  Coke's v a rio u s  s ta tem en ts  about th e  

reason  o f  th e  common law t e l l  us co n s id e rab ly  more about why he c a lle d  

th a t  reason  a r t i f i c i a l  th an  about why he c a l le d  th e  law reason.

Knowing e x a c tly  what he meant in  doing so i s  even more d i f f i c u l t .  We 

a re  n o t t o t a l l y  w ithou t c lu e s . P ro fe sso r  Pocock, in  h is  e leg an t 

g lo sses  on Coke, Davies and Hedley, has shown th a t  p a r t  o f th e  answer 

i s  summed up in  H ed ley 's  ex p ress io n  " t r i e d  re a so n ."  The law was 

reason , indeed p e r f e c t  reaso n , because long t r i a l  and experience  had 

shown i t  to  be re a so n a b le —p e r f e c t ly  f i t t e d  fo r  England and i t s  

people. I t  i s  hard  to  be su re  w hether Coke meant any th ing  more than  

th a t  in  h is  id e n t i f i c a t i o n  o f th e  common law w ith  reason . I f  he d id  

n o t, i t  was no t because he had lacked  exposure to  o th e r  ways o f 

th in k in g  about th e  connection  between law and reason . Most
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im p o rta n tly , he and a l l  o th e r  common law yers who had read  S ir  John 

F o rtescu e  and C h ris to p h e r S t. German had been exposed to  A r is to te l ia n  

epistem ology. Indeed , i t  i s  probably  t r u e ,  as P ro fe sso r Stephen 

S ie g e l has w r i t t e n , 116 th a t  th e  th in k in g  o f  a l l  educated men o f  Coke's 

tim e had been in flu e n c e d  by A r is to te l ia n  ep istem ology , w hether th ey  

knew i t  o r  n o t.

THE ARISTOTELIAN TRADITION

To know som ething s c i e n t i f i c a l l y ,  A r i s to t l e  ta u g h t,  i s  to  know 

i t s  cause and to  know th a t  i t  could n o t be o th e r  th an  i t  i s .  117 We 

know by "d em o n s tra tio n ,"  th a t  i s ,  by a sy llo g ism  th rough which our 

knowledge i s  deduced from f i r s t  p r in c ip le s  o r  prem ises th a t  a re  " t r u e ,  

p rim ary , im m ediate, b e t t e r  known than  and p r io r  to  th e  co n c lu sio n , 

which i s  f u r th e r  r e la te d  to  them as e f f e c t  to  c a u se .1,118 These f i r s t  

p r in c ip le s  must be them selves " indem onsrra tab le ; o th e rw ise  th ey  w i l l  

re q u ire  d em o n stra tio n  in  o rd e r to  be known.1,119 I f  th ey  re q u ire d  

d em o n stra tio n  in  o rd e r  to  be known, th ey  would n o t be prim ary  prem ises 

because th e y  would r e s t  on o th e r , more fu n d a m e n ta l,p r in c ip le s  to  avoid  

an i n f i n i t e  r e g r e s s io n ,120 A r is to t le  was fo rced  to  conclude th a t  "no t 

a l l  knowledge i s  d e m o n s tra tiv e ," 121 i f  we a re  to  know th e  f i r s t

116S. S ie g e l ,  The A r is to te l ia n  B asis o f  E n g lish  Law. 56 N. Y. U. L. REV. 
18, 30-31 (1981).

117ARIST0TLE, POSTERIOR ANALYTICS, BK. I ,  Ch 2.

118Id .

119I i.

120Id . a t  Ch. 3.

121Id .

360

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

p r in c ip le s  which a re  th e  foundation  o f  s c i e n t i f i c  knowledge.

A r i s to t l e  r e je c t s  th e  p o s s i b i l i ty  th a t  men p o ssess  knowledge o f  th e  

p rim ary  prem ises from b ir th ;  in s te a d  " th ey  p o ssess  a co n g en ita l 

d is c r im in a t iv e  c a p a c ity  which i s  c a l le d  se n se -p e rc e p tio n  . " 122 Out o f 

s e n se -p e rc e p tio n  comes memory, and ou t o f  f re q u e n tly  rep ea ted  memories 

o f  th e  same th in g  experience develops. Out o f  ex p erien ce , which is  

" th e  u n iv e rs a l  now s ta b i l i z e d  in  i t s  e n t i r e ty  w ith in  th e  s o u l ,"  comes 

s c i e n t i f i c  know ledge.123 In  o th e r  words, "we must g e t to  know th e  

p r ima ry  p rem isses by induc tio n ; fo r  th e  method by which even sense 

p e rc e p tio n  im plants th e  u n iv e rs a l i s  by in d u c tio n ." 12“ The k ind  o f 

i n t u i t i o n  th a t  allow s th e  human mind to  a b s t r a c t  e t e r n a l ,  u n iv e rs a l 

p rim ary  p rem isses from " lo g ic a l ly  in d isc r im in a b le  p a r t i c u la r s "  

p ro v id es  th e  only  k ind  o f  knowledge th a t  can be t r u e r  th a n  s c i e n t i f i c  

knowledge.

T his epistem ology i s  no t im m ediately a p p lic a b le  to  problem s about 

le g a l  knowledge and le g a l  reason ing . A r is to t le  d is tin g u is h e d  between 

th e o r e t i c a l  and p r a c t i c a l  s c ie n c e s .125 P r a c t ic a l  sc ien c e  and p r a c t ic a l  

re a so n , which have to  do w ith  c o r re c t  a c t io n s ,  can never a t t a i n  

c e r ta in ty .  Human a f f a i r s  a re  made up o f to o  many complex p rem utations 

o f  p a r t i c u la r s  to  adm it o f  ex ac t reaso n in g  le ad in g  to  c e r ta in  

t r u t h s . 12s P robable t r u th s  a re  a l l  t h a t  may be expected  o f  p r a c t ic a l

122Id . BK. I I ,  Ch. 19.

123Id .

12“Id .

125ARIST0TLE, METAPHYSICS, BK. X I, Ch. 7.

126See ARISTOTLE, NICHOMACHEAN ETHICS, BOOK I ,  Ch. 3.
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sc ience . In  th e o r e t ic a l  sc ie n c e , reason ing  "by dem onstration" s t a r t s

from prem ises th a t  a re  t r u e ,  u n iv e rs a l ,  immutable, and c e r ta in .  In

p r a c t ic a l  s c ie n c e , " d ia l e c t i c a l  reason ing" s t a r t s  from prem ises th a t

a re  only  p robab le . They a re  p robab le  in  th e  sense th a t  th ey  are

"g e n e ra lly  accep ted" by "everyone o r  by th e  m a jo rity  o r by th e

p h ilo so p h e rs - - i .  e. by a l l ,  o r by th e  m a jo rity  o r by th e  most no tab le

and i l l u s t r i o u s  o f  them .1,127

The common law o f  England, made up as i t  was o f  a huge, c h a o tic ,

ap p aren tly  in c o n s is te n t  mass o f p a r t i c u la r  ru le s  and h o ld in g s , to  a

non-common lawyer had always seemed to  be in cap ab le  o f  being  even a

p r a c t ic a l  s c ie n c e , as A r is to t le  and th e  m edieval s c h o la s t ie s

understood  th a t  ex p ressio n . The charge th a t  common law yers, from

F ortescue  to  Coke, were fo re v e r re b u tt in g  was th a t  c e r ta in ty  o f

d e c is io n  was n o t p o s s ib le .  How could i t  be p o s s ib le  when th e re  were

no f i r s t  p r in c ip le s  from which reason ing  could  proceed?

The common lawyers responded in  A r is to te l ia n  term s: they  could

reason  t h e i r  way to  p robab le  knowledge and reaso n ab le  c e r ta in ty

because th e re  e x is te d  fundam ental p r in c ip le s  o f law th a t  were accepted

w ithou t q u es tio n  by th e  p ro fe ss io n . As S ir  John F o rte scu e  pu t i t , 12*

A r is to t l e ,  in  th e  f i r s t  book o f  th e  P h v s ic s . says th a t  Ve 
th in k  we know any th ing  when we know th e  causes and 
p r in c ip le s  o f  i t  as f a r  as th e  elem ents o f  i t . On th i s  th e  
Commentator observes th a t  A r is to t le  meant bv p r in c ip le s . 
e f f e c t iv e  c a u se s . f in a l  c a u se s . and bv e lem en ts . m a tte r and 
form. In  th e  law s, indeed , th e re  i s  no m atter and form as 
th e re  i s  in  p h y s ic a l th in g s  and in  th in g s  a r t i f i c i a l l y  
dev ised . But n e v e r th e le s s  th e re  a re  in  them c e r ta in

127ARISTOTLE, TOPICS, BK.I, Ch. 1.

128DE LAUDIBUS LEGUM ANGLIAE 21, 21 (S. B. Chrimes ed. 1942).
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elem ents ou t o f  which th ey  proceed as o u t o f  m a tte r and 
form, such as custom s, s ta tu e s ,  and th e  law o f n a tu re , from 
which a l l  th e  laws o f  th e  realm  proceed as n a tu ra l  th in g s  do 
o u t o f  m a tte r and form, j u s t  as a l l  we read  comes out o f  th e  
l e t t e r s  which a re  a lso  c a l le d  elem ents. The p r in c ip le s ,  
fu rtherm ore , which th e  Commentator s a id  a re  e f f e c t iv e  
cau ses , a re  c e r ta in  u n iv e rs a is  which th o se  lea rn ed  in  th e  
laws o f  England and m athem aticians a l ik e  c a l l  maxims, j u s t  
as rh e to r ic ia n s  speak o f  paradoxes, and c iv i l i a n s  o f ru le s  
o f  law. These p r in c ip le s ,  indeed , are  n o t known by fo rce  o f 
argument no r by lo g ic a l dem onstra tions, b u t th ey  a re  
acq u ired , as i s  tau g h t in  th e  second book o f  th e  P o s te r io r a . 
by in d u c tio n  through th e  senses and memory. Wherefore 
A r is to t le  says in  th e  f i r s t  book of th e  P hvsics th a t  
P r in c ip le s  do no t proceed ou t o f o th e r th in g s  nor out o f  one 
a n o th e r , bu t o th e r  th in g s  proceed out o f  them. Hence in  th e  
f i r s t  book o f  th e  Topica i t  i s  w r itte n  th a t  Anv p r in c ip le  is  
i t s  own ground fo r  h o ld ing  i t . For th a t  reaso n , A r is to t le  
say s , There is  no argu ing  w ith  those  who deny p r in c ip le s . 
because , as i t  i s  w r i t te n  in  th e  s ix th  book o f  th e  E th ic s . 
th e re  i s  no r a t io n a l  ground fo r  p r in c ip le s . T h ere fo re , 
w hoever-are anxious to  u nderstand  my branch o f  knowledge 
must le a rn  thoroughly  i t s  p r in c ip le s .  For ou t o f them a re  
d iscovered  th e  f in a l  cau ses , to  which one i s  brought by a 
p ro cess  o f  reason ing  upon a knowledge o f  p r in c ip le s .

P ro fesso r Pocock has found a problem w ith  F o rte sc u e ’s attem pted

dem onstration  th a t  E ng lish  was a r a t io n a l  s c ie n c e :129

P r in c ip le s ,  in escap ab ly , a re  u n iv e rsa l s ta tem en ts ; and from 
u n iv e rs a is  we can deduce on ly  u n iv e rsa is . Now i f  E ng lish  
law is  to  be a r a t io n a l  branch  o f s tu d y , i t  must c o n s is t  o f 
c e r ta in  p r in c ip le s ,  underived  from o th e r p r in c ip le s ,  and 
t h e i r  consequences, which must be tru e  o f  a l l  E ng lish  le g a l 
s i tu a t io n s  to  which th ey  apply. I t  is  a ffirm ed  th a t  E ng lish  
law c o n s is ts  o f  a s e r ie s  o f uniform  deductions from c e r ta in  
maxims, w ith  which i t  i s  a l l  lo g ic a l ly  coheren t; b u t what 
p r in c ip le s  (we must now ask) could th e re  b e , underived  from 
o th e r  p r in c ip le s  and i n t u i t i v e ly  p erce ived  to  be 
s e l f - e v id e n t ,  o f which "England" i s  th e  su b je c t?

I f  F o rtescu e  was indeed t r y in g  to  claim  fo r  th e  law o f England th e

c e r ta in ty  o f  an A r is to te l ia n  th e o r e t ic a l  sc ien c e  th en  P ro fe sso r

Pocock 's p o in t i s  e x a c tly  c o r re c t .  F o rtescue c e r ta in ly  sounds as i f

he d id  no t understand  th e  d if f e re n c e ,  in  A r i s to t l e ’s ph ilosophy ,

129J. G. A. POCOCK, THE MACHIAVELLIAN MOMENT 11 (1975).
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between a  th e o r e t ic a l  and a p r a c t ic a l  sc ien ce . Had he been aware o f 

th i s  d i s t in c t io n ,  however, th e  s t r u c tu r e  and form o f h is  argument 

would have been th e  same. Legal reaso n in g  and knowledge would proceed 

from fundam ental p r in c ip le s ,  bu t th o se  p r in c ip le s  would be only  

p ro b ab le , n o t c e r ta in .  They would n o t be d e riv e d  from o th e r 

p r in c ip le s ,  and th e re  would be , as F o rtescu e  s a id ,  no denying them, 

b u t on th e  o th e r  hand, th ey  would n o t be t r u e  in  and by them selves. 

They a re  as c e r ta in  as prem ises g e t in  p r a c t ic a l  s c ie n c e , b u t t h e i r  

p ro b a b il i ty  r e s t s  on ly  on th e  f a c t  th a t  they  a re  g e n e ra lly  accepted .

L a te r  common lawyers such as S t. German, S i r  Henry F inch , and S ir  

Doddridge who had been exposed to  th e  A r is to te l ia n  t r a d i t i o n s  o f 

lo g ic ,  r h e to r i c ,  and d i a l e c t i c  understood  very  w e ll th e  d is t r u c t io n  

between th e o r e t ic a l  and p r a c t ic a l  sc ien ce . They recogn ized  l im its  on 

th e  r o le  o f  th e  maxims o r  grounds o f  law in  le g a l  reason ing . As we 

saw in  our d isc u ss io n  o f S t. German's Doctor and S tu d e n t. t h i s  d id  not 

mean th a t  t h e i r  tre a tm e n t o f  maxims and grounds o f  law was always 

c o n s is te n t  w ith  o th e r  p a r ts  o f  t h e i r  le g a l th e o r y ,130 b u t i t  a t  le a s t  

allow ed them to  t a l k  p la u s ib ly  about how lawyers could  have a t  l e a s t  

p robab le  knowledge about th e  common law, and cou ld  re a so n 131 about i t .

There can be no doubt th a t  A r is to te l ia n  ph ilosophy  had a g re a t 

in f lu e n c e  on th e  way E n g lish  lawyers o f  th e  s ix te e n th  and sev en teen th  

viewed th e  law, and p a r t i c u la r ly  le g a l reason . In c re a s in g ly , from the

130The problem had to  do w ith  how th o se  maxims o f  E ng lish  law th a t  
were p e c u l ia r ly  E n g lish  could  be connected w ith  th e  u n iv e rs a l law of 
n a tu re  o r  reason  from w hich, th e  common lawyers ag reed , th e  maxims of 
E n g lish  law derived .

131In  A r i s to t l e 's  sense o f  making an argument in  w hich, c e r ta in  
prem ises being  accep ted  as g iven , conclu sions fo llow .
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m id -s ix te e n th  cen tu ry  on, th e  Inns o f  C ourt—th e  law schools fo r  

common law yers—a t t r a c t e d  men who had le a rn ed  academic philosophy  in  

th e  u n i v e r s i t i e s . 132 T his was a t  a tim e in  England when th e re  was a 

resu rgence  o f  i n t e r e s t  in  lo g ic  and rh e to r ic .  S i r  Thomas W ilson 's  The 

ru le  o f  R eason, con teinvng  th e  A rte  o f  L ogiaue. s e t  fo r th  in  E n g lish e . 

p u b lish ed  in  1651, was th e  f i r s t  lo g ic  to  appear in  E nglish . I t  was 

an a ttem p t to  te ach  th e  main concepts and term s o f  A r i s to t l e 's  

O rganon.133 W ilson a ls o  p u b lish ed  A rte  o f  R hetorioue in  1553 — a book 

th a t  was r e p r in te d  seven  tim es b e fo re  th e  c e n tu ry 's  end. W ilson, who 

had a d o c to ra te  in  c i v i l  law from th e  U n iv e rs ity  o f  F e r ra ra ,  was very  

in te r e s te d  th e  use o f  r h e to r ic  by law yers, and a ttem p ted  to  appeal to  

common law yers as w e ll as c i v i l i a n s . 13h

I  have been w r it in g  about a resu rgence  o f i n t e r e s t  in  t r a d i t i o n a l  

and s c h o la s t ic  lo g ic . This was com plica ted  in  th e  second h a l f  o f  th e  

s ix te e n th  c e n tu ry  by th e  p u b lic a tio n  in  England o f  works by and about 

th e  id eas  o f  th e  French lo g ic ia n  and e d u c a tio n a l re fo rm er, P e te r  

Ramus, and by th e  Ram ist movement th a t  su bsequen tly  swept th rough  th e  

B r i t i s h  u n iv e r s i t i e s .  Ramus sought to  reform  th e  l i b e r a l  a r t s ,  

in c lu d in g  grammar, r h e to r i c  and lo g ic . The th e o r ie s  o f  s c h o la s t ic

132See W. P r e s t ,  The D ia le c t ic a l  O rig in s o f  F in c h 's  LAW. 36 CAMB. L. 
i  123, 223 (1977).

133For a d is c u s s io n  o f  The Rule o f  Reason see  W. HOWELL, LOGIC AND 
RHETORIC IN ENGLAND, 1500-1700 a t  12-31 (1961).

13‘‘For a d is c u s s io n  o f  th e  ARTE OF RHETORIQUE see  R. Schoeck, R h e to ric  
and Law in  S ix teen th -C en tu rv  England 110, 118-121. Schoeck suggests  
t h a t  W ilson la rg e ly  in ten d ed  th e  work fo r  th e  s tu d e n ts  a t  th e  Inns o f 
Court; t h i s  ex p la in s  why so much o f th e  co n ten t o f  th e  work was le g a l 
in  n a tu re  and why many o f  th e  i l l u s t r a t i o n s  were drawn from le g a l 
experience.
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lo g ic  and t r a d i t i o n a l  r h e to r ic  and grammar seemed to  him to  be 

redundant and in d e c is iv e ,135 and he th e re fo re  sought to  reduce a l l  

argum entation  to  one " a r t  o f  d is c o u rse ,"  which he sometimes c a l le d  

lo g ic  and sometimes d ia le c t ic .  In  doing so , he e lim in a ted  d ia le c t ic  

as a d i s t i n c t i v e  k ind  o f reason ing  which argues from p r o b a b i l i t ie s  

in s te a d  o f  from f i r s t  p r in c ip le s  th a t  a re  c e r ta in .  He fu r th e r  tau g h t 

th a t  lo g ic  was composed o f  in v e n tio n , by means o f  which one could 

d isco v e r argum ents, and arrangem ent ( judicium  o r d is p o s i t io n, which 

inc luded  sy llo g ism  and method.

One o f  Ramus's E ng lish  fo llo w ers  was Abraham F ra u n c e .136 Fraunce 

was educated  a t  S t. Jo h n 's  C o llege , Cambridge, where he was exposed 

and converted  to  Ramism. W hile he pursued h is  m a s te r 's  degree in  th e  

e a r ly  1580's  he worked on th re e  t r e a t i s e s  on Ramus's th e o ry , none o f 

which he p u b lish ed . The l a s t  o f  th e s e , The Sheapheardes Logike, 

summarized Ramus's d o c tr in e  and i l l u s t r a t e d  i t  w ith  examples drawn 

from Edmund S p en ce r 's  The Shepheardes C alender. In  1583, a f t e r  ta k in g  

h is  m a s te r 's  d eg ree , Fraunce was adm itted  to  G ray 's  Inn to  s tudy  law. 

In  1588, he p u b lish e d  a re-w orked v e rs io n  o f  The Sheapheardes Logike 

c a l le d  The Lawiers Logike. This book, which added many le g a l 

i l l u s t r a t i o n s  to  th e  e a r l i e r  v e rs io n , was " th e  f i r s t  sy stem a tic  

a ttem p t in  E n g lish  to  adapt lo g ic a l  th eo ry  to  le g a l le a rn in g  and to

13SW. HOWELL, LOGiC AND RHETORIC IN ENGLAND, s u p ra , a t  147. I t  i s  
more a c c u ra te  to  see  Ramus's c r i t ic i s m  o f A r is to te l ia n  lo g ic  and 
r h e to r ic  as d ir e c te d  a t  s c h o la s t ic  in te r p r e ta t io n s  o f  A r is to t le  r a th e r  
th an  d i r e c t  a t ta c k s  on A r i s to t l e 's  own works.

13SFor a d is c u s s io n  o f F ra n c e 's  p la ce  in  th e  E ng lish  Ramist movement 
see  W. HOWELL, LOGIC AND RHETORIC, su p ra , a t  282-229, 249-50.
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in t e r p r e t  Ramism to  law y ers .11137 In  h is  d e d ic a tio n  o f  The Lawiers

Loeike to  th e  E a rl o f  Pembroke, Fraunce s ta te d  h is  understand ing  o f

th e  r e la t io n s h ip  between lo g ic  and th e  law:

I  th en  perceaued , th e  p r a c t i s e  o f  Law to  bee th e  vse o f 
Logike, and th e  method o f Logike to  l ig h te n  th e  Lawe. So 
th a t  a f t e r  th e  a p p l ic a t io n  o f  Logike to  Lawe, and 
exam ination o f  Lawe by Logike, I made p layne th e  p rece p ts  o f 
th e  one by th e  p r a c t is e  o f  th e  o th e r ,  and c a l le d  my booke,
The Lawyers Logike; no t as though Logike were tyed  onely  to  
Law, b u t fo r  th a t  our Law i s  most f i t  to  express th e  
p raec ep ts  o f Logike.

With th e  moots and b o lts  o f th e  Inns o f  Court f re sh  in  h is  mind, 

i t  was only  n a tu ra l  th a t  Fraunce shou ld  see  th e  p ra c t ic e  o f law to  be 

th e  use o f  lo g ic ,  p a r t i c u la r ly  i f  he , fo llow ing  Ramus, inc luded  in  

" lo g ic "  methods th a t  e a r l i e r  p h ilo so p h e rs  m ight have p laced  under th e  

ru b r ic  o f rh e to r ic .  At th e  Inns o f  Court d u rin g  law term s, s tu d e n ts  

a tten d ed  th e  c o u rts  in  th e  morning, sp en t t h e i r  afte rnoons in  argument 

and d is c u s s io n , and t h e i r  evenings a t te n d in g  more fo rm ally  conducted 

arguments c a l le d  m o o ts .138 S ir  Thomas E ly o t, who ap p aren tly  had 

a tten d ed  m oots, saw in  them a n a tu r a l  a rena  fo r  p u tt in g  le a rn in g  about 

r h e to r ic  (o r  as th e  Ram ists l a t e r  would have i t ,  lo g ic )  in to  

p r a c t i c e : 139

137Id . a t  223.

13, M. HASTINGS, THE COURT OF COMMON PLEAS IN FIFTEENTH CENTURY ENGLAND 
66 (1947). When S ir  Edward Coke s a id  "And by reason ing  and d eb a tin g  
o f  grave le a rn ed  men th e  darkness o f ignorance i s  ex p e lled , and by th e  
l i g h t  o f  l e g a l l  reason  th e  r ig h t  i s  d i s c e r n e d . . . , "  i t  seems a 
reaso n ab le  guess th a t  he was th in k in g  in  p a r t  o f  th e  learned  
d is p u ta tio n s  o f  th e  U tte r  and In n e r B a r r is te r s  in  moots.

1391 T. ELYOT, THE BOKE NAMED THE GOUERNOUR 148-149, (H. C ro ft ed.
1967). The Governor was f i r s t  p u b lish e d  in  1531. Six fu r th e r  
e d i tio n s  were p u b lish ed  in  th e  s ix te e n th  cen tury .
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I t  i s  to  be remembered th a t  in  th e  le m y in g  o f  the  
lawes o f  t h i s  realm e, th e re  i s  a t  t h i s  daye an e x e rc is e , 
w herein i s  a maner, a shadowe, o r  f ig u re  o f  th e  auncien t 
rh e to r ik e .1. I  mean th e  p lsadynge used in  c o u r te  and 
Chauncery c a l le d  motes; where f i r s t  a case  i s  appoynted to  
be moted by c e rtay n e  yonge men, contaynyng some d o u b te fu ll 
c o n tro u e rs ie , which i s  in  s te d e  o f  th e  heed o f  a declam ation 
c a l le d  thema. The case being  knowen, th ey  whiche be 
appoynted to  mote, do examine th e  c a se , and in u e s t ig a te  what 
th ey  th e r in  can e s p ie , whiche may make a c o n te n tio n , wherof 
may ry se  a q u e s tio n  to  be argued, and th a t  o f  T u l l i  i s  
c a l le d  c o n s t i t u t i o . and o f  Q u in ti l ia n  s ta tu s  causae .

And th ey  co n sid e r what p le e s  on euery p a r te  ought to  be 
made, and howe th e  case may be reasoned , w hich i s  th e  fy r s te  
p a r t  o f  R h e to rik e , named In u en tio n  than  appoynt they  howe 
many p le e s  may be made fo r  every  p a r te ,  and in  what 
fo rm a l i t ie  th ey  shulde be s c t t e ,  which i s  th e  seconde p a r te  
o f  R h e to rik e , c a l le d  d is p o s i t io n , w herin th e y  do moche 
approche unto  R hetorike: th an  g a th e r  th ey  a l l  in  to  
p e r fe c te  remembrance, in  such o rd e r  as i t  ought to  be 
p lead ed , which i s  th e  p a r te  o f  R hetorike named memorie. . .
And v e r i l y  I suppose, i f  th e re  mought ones happen some man, 
hanying an e x c e lle n t  w y tte , to  be brought up in  such fourme 
as I  haue h y th e rto  w r i t te n ,  andy maye a ls o  be e x a c tly  or 
depely  lea rn ed  in  th e  a r te  o f  an O ratour, and a lso  in  the  
lawes o f  t h i s  re a lm e .. . undoughtedly i t  shu lde  n o t be 
im possib le  fo r  hym to  b r in g  th e  pleadyng and reasonyng of 
th e  lawe, to  th e  an c ie n t fourme o f noble o r a to u r s . . .

At l e a s t  two im portan t common lawyers who re c e iv e d  academic

educa tions in  lo g ic  and r h e to r ic  b e fo re  p roced ing  to  t h e i r  le g a l

educa tions a t  th e  Inns o f C ourt, s e t  ou t in  a s e r io u s  and sy stem a tic

way to  apply  t h e i r  academic t r a in in g  to  th e  th e o ry  and p ra c t ic e  o f  th e

common law. S ir  John D oddridge, a j u s t i c e  o f  th e  K in g 's  Bench from

1612 to  1628 and a man o f so many p a r ts  th a t  F u l le r  says o f him th a t

" i t  was h ard  to  say  w hether he was b e t t e r  a r t i s t ,  d iv in e , c i v i l  o r

common law y er,"  s tro n g ly  urged th e  u t i l i t y  o f a  l i b e r a l  education  fo r

a common lawyer: 1‘*°

1U0J. DODDRIDGE, THE ENGLISH LAWYER 34-35 (1631).
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[ I ] t  may w e ll bee a ffirm ed , th a t  th e  knowledge o f  th e  Law is  
t r u ly  s t i l e d  Rerum divinarum  hu.;.anarumaue S c ie n tia  and 
w o rth ily  imputed to  be th e  Science o f S ciences; and th a t  
th e re in  l i e s  th e  knowledge alm ost o f  every  o th e r  lea rn ed  
sc ience: But y e t  I p ray  c o n s id e r , th a t  th o se  fo r ra in e
knowledges, a re  no t in h e re n t o r imbred in  th e  Lawes, bu t 
r a th e r  as a borrowed l i g h t  no t found th e r e ,  b u t brought 
th i t h e r ,  and lea rn ed  elsew here by them th a t  have adorned and 
p o lish e d  th e  s tu d ie s  o f th e  Lawes. For s in c e  th e  m a te r ia l l  
su b je c t o f  th e  Law i s  so ample (a s  indeed i t  i s )  co n ta in in g  
a l l  th in g s  th a t  may be co n tro v e rted . The stu d y  o f  th e  Lawes 
then  must o f  n e c e s s i ty  s t r e t c h  o u t h e r hand, and crave to  be 
holpen and a s s is te d  by alm ost o f  a l l  o th e r  Sciences;
T herefore  th i s  o b je c tio n  [ th a t  because th e  law i s  th e  
sc ien ce  o f  sc ien c es  and th e re fo re  co n ta in s  th e  knowledge of 
a l l  d iv in e  and human th in g s ,  anyone who knows th e  law does 
no t need to  s tudy  any th ing  e lse ] may w e ll be in v e rte d  
a g a in s t them th a t  doe urge th e  same, and p ro v e th  r a th e r  th a t  
th e  P ro fe sso r  o f  th e  Lawes should  be fu rn ish e d  w ith  th e  
knowledge o f  a l l  good l i t e r a t u r e  o f  most o f  th e  Sciences 
l i b e r a l l ;  fo r  i f  a man may observe th e  use  o f  th o se  sc ien ces  
to  l i e  h idden  in  th e  Law, who th en  may b e t t e r  use them o r 
observe them, th e n  he which i s  a lre a d y  fu rn ish e d  w ith  them.

The E ng lish  Lawyer c o n s is ts  o f  a  s e r ie s  o f  arguments th a t  i t  is

e s s e n t ia l  fo r  th e  common lawyer to  know grammar and lo g ic ,  and a

rudim entary  e x p lo ra tio n  o f th o se  su b je c ts  fo r  lawyers who had no t had

th e  b e n e f i t  o f  a u n iv e rs i ty  education . To th o se  lawyers who argued

th a t  England had had many e x c e lle n t law yers who t o t a l l y  lacked  any

e ru d it io n  beyond what t h e i r  n a tu ra l  g i f t s  and th e  law p rov ided  them,

Doddridge responded th a t  should  such men have p o ssessed  th e  b e n e f i t  o f

o th e r  le a rn in g , th e y  would have been even more e x c e lle n t:  " th e i r

speeches have wanted p e rs p ic u i ty  and b r e v i ty ,  t h e i r  arguments although

deep ly  lea rn ed  and f u l l  o f e x c e lle n t m a tte r ,  y e t  have o ften tim es beene

te d io u s , confused and puplexed , and t h e i r  op in ions w avering and

u n s e t t l e d . . . " lfcx In  The Lawyer1s L ig h t. 1U2 which we s h a l l  examine a t

1“ 1ld .  a t  31. This sounds l ik e  a d e s c r ip t io n  o f  S ir  Edward Coke. 

lu2P ublished  two y ea rs  e a r l i e r ,  in  1629.
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some le n g th , Doddridge used h is  own le a rn in g  in  lo g ic  and rh e to r ic  to  

produce th e  most sy s tem a tic  and comprehensive exam ination o f  common 

law ju r isp ru d e n c e  s in c e  th e  appearance o f  S t. German’s D octor and 

S tuden t.

The second im portan t common lawyer o f th e  e a r ly  sev en teen th

cen tu ry  to  r e ly  h e a v ily  on h is  u n iv e rs i ty  edu ca tio n  in  lo g ic  and

r h e to r ic  in  p roducing  a sy stem atic  s tudy  o f  common law ju risp ru d e n c e

was S ir  Henry F inch. F in c h 's  tu to r  a t  Cambridge in  th e  mid-1570s was

Laurence C haderton, who had been th e  f i r s t  proponent o f  Ramist lo g ic

in  England. “ 3 T hat F inch h im se lf converted  to  Ramism w h ile  a t

Cambridge i s  made c le a r  by a commentary he w rote as a s tu d e n t on th e

f i r s t  te n  odes o f  Horace. He had been, he s a i d , x’*x>

fo r  a long tim e c o l le c t in g  c e r ta in  p rece p ts  fo r  te a c h in g  and
w r i t in g  from D ia le c t ic  and R h e to ric , p a r t ly  ou t o f  th e
le c tu re s  and o th e r  books o f P e te r  Ramus, th e  most g i f t e d  
lum inary o f  our age. . .

This work was nev er p u b lish e d , and nowhere e ls e  in  h is  w rit in g s  does

Finch acknowledge h is  i n t e l l e c tu a l  deb t to  Ramus.145 Some tim e toward

th e  end o f  th e  s ix te e n th  cen tu ry , a f t e r  g e t t in g  a  le g a l  ed u ca tio n  a t

G ray 's  In n , F inch  began to  work on a s e r ie s  o f  d r a f t s  o f  a t r e a t i s e  on

common law ju r isp ru d e n c e . Three copies have been found o f h is  th i r d

d r a f t  e n t i t l e d  "Nomotexnia, th e  A rte o f  Law o r th e  Lawiers L ogique."

In  1613, a law French  v e rs io n  of th i s  t r e a t i s e  was p u b lish e d  e n t i t l e d

"Nomotechnia. c e s ta s c a v o ir  un D esc rip tio n  d e l Common Leys d 'A n g le te r re

“ 3W. P r e s t ,  The D ia le c t ic a l  O rig ins o f  F in c h 's  LAV, 36 Camb. L. J . 
326, 330 (1977).

“ ‘‘Quoted in  P r e s t ,  su p ra .

1U5Id . a t  331.
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solonque le s  Rules d e l P a ra l le le e s  o re  le s  P re ro g a tiv e  le  Roy, &c. ,

&c." An E n g lish  v e r s io n 11*6 e n t i t l e d  Law, ox a D iscourse th e re o f  in  

Four Books was p u b lish e d  in  1627. 11,7 As a sy s tem a tic  e x p o s itio n  o f  th e

CGIuuiCIi xo w.rr.rr.r-.-r. i } F in c h 's  Law has always been h ig h ly  regarded. I t s  method

served  as a b a s is  fo r  B la ck s to n e 's  Commentaries. B lackstone 

in v id io u s ly  compared Coke’s I n s t i t u te s  w ith  i t :  " S ir  Henry F in c h 's

d isc o u rse  o f  law is  a  t r e a t i s e  o f  a very  d i f f e r e n t  c h a ra c te r ; h is  

method i s  s u p e r io r  to  a l l  t h a t  were befo re  e x t a n t . . . " 11*8

We s h a l l  s e e , when we examine F in c h 's  Law and D oddridge's The 

Lawver' s L igh t in  more d e t a i l ,  th a t  th e  A r is to te l ia n  t r a d i t i o n  o f  

lo g ic ,  r h e to r i c ,  and d i a l e c t i c  provided a pow erful method fo r  

an a ly z in g  and c o n c e p tu a liz in g  th e  common law, and e s p e c ia l ly  th e  

reason  o f  th a t  law. F inch and Doddridge were n o t unusual among th e  

le ad in g  law yers and judges o f  t h e i r  tim e in  t h e i r  exposure and 

i n t e l l e c tu a l  indeb tedness  to  A r is to te l ia n  modes o f thought about 

reason  and reaso n in g . S ev era l o f th e i r  p ee rs  had had u n iv e rs i ty  

educa tions  b e fo re  embarking on th e i r  le g a l c a re e rs ; even Coke h im se lf  

had s tu d ie d  fo r  th r e e  and a h a l f  years  a t  Cambridge. S ir  F ran c is

lll6The t i t l e - p a g e  s t a t e s  th a t  i t  was "done in to  E nglish" by F inch 
h im se lf.

11*7There has been a d isagreem ent among sc h o la rs  about which o f  th e se  
two p u b lish ed  v e rs io n s  was w r it te n  f i r s t  and which was th e  b e t te r .  
Because o f  th e  p u b l i s h e r 's  claim  on th e  t i t l e - p a g e  th a t  th e  1627 
v e rs io n  had been a t r a n s l a t io n  from th e  F rench, i t  had always been 
assumed th a t  th e  E n g lish  v e rs io n  was th e  l a t e r  one. P re s t has shown, 
however, th a t  th e  l a t e s t  volume o f  Coke's re p o r ts  c i te d  in  Law was 
Number F iv e , w hereas Nomotechnia c i te s  th e  Seventh, E igh th , and N inth  
R eports. Id . a t  341.

11>8W. BLACKSTONE, A nalysis o f th e  Laws o f  England in  TRACTS CHIEFLY 
RELATING TO THE ANTIQUITIES AND LAWS OF ENGLAND v i (1771).
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Bacon n o t only  was le a rn ed  in  th e  l i b e r a l  a r t s ,  he broke new 

p h ilo so p h ic a l ground in  th e  f ie ld s  o f  lo g ic  and r h e to r ic  in  h is  

Advancement o f  L earn ing . There undoubtedly were common lawyers who 

lacked form al t r a in in g  in  lo g ic  and rh e to r ic  except fo r  whau th ey  had 

g o tte n  by in d i r e c t io n  a t  th e  Inns o f C ourt, and who exceed ing ly  

r e s is te d  such le a rn in g . D oddridge's p a in s ta k in g  arguments fo r  th e  

u t i l i t y  o f  a l i b e r a l  ed u ca tio n  would be hard  to  understand  o therw ise. 

There i s  sim ply no ev idence , however, th a t  most common lawyers o f  th e  

e a r ly  sev en teen th  cen tu ry  belonged to  th e  l a t t e r  group. Of th e  four 

common lawyers o f  th e  p e r io d  who w rote most e x te n s iv e ly  about th e  

common law, th ree --B aco n , F inch , and Doddridge—used t h e i r  

p h ilo so p h ic a l and lo g ic a l  t r a in in g  to  ana ly se  common law ju risp ru d e n c e  

s y s te m a tic a lly , som ething th a t  only C h ristopher S t. German had done 

b e fo re  them. Only Coke h e ld  on to  th e  lack  o f  system  th a t  had been 

th e  hallm ark  o f common law l i t e r a t u r e  b e fo re  th e  sev en teen th  

c e n tu ry .149

FINCH'S 1AJ£

The l a s t  th re e  o f  th e  fo u r books in to  which F inch d iv id ed  h is  

t r e a t i s e  c o n s is t  o f a  sy s tem a tic  exam ination o f th e  su b s ta n tiv e  ru le s  

o f th e  common law. I t  i s  th e  f i r s t  book, however, t h a t  i s  o f  prim ary 

in t e r e s t  fo r  our purposes because i t  i s  an essay  on ju r isp ru d e n c e - -a  

p h ilo so p h ic a l tre a tm e n t o f  le g a l theo ry  in  which th e  common law 's

149The most i n f l u e n t i a l  p a r t  o f  h is  INSTITUTES, h is  commentary on 
L i t t l e to n ,  i s  in  form a s e r ie s  o f g lo sse s  on p a r t i c u la r  words and 
phrases in  L i t t l e t o n 's  TENURES. I t  i s  l i t t l e  d i f f e r e n t  in  d esig n  and 
execu tion  from th e  m edieval c iv i l i a n s ' g lo sse s  on th e  law books o f  
J u s t in ia n .
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p la ce  in  th e  le g a l  u n iv e rse  i s  s e t  fo r th .

Follow ing C icero  in  J)e L egibus. F inch d iv id e s  a l l  law in to  two 

types: n a t iv e  and p o s i t i v e . 150 N ative laws a re  " th o se  laws which a re

in  us o f th em se lv es , and th e re fo re  unchangeable and p e r p e tu a l .151 

Eecause men a re  reaso n ab le  c r e a tu r e s ,  n a tiv e  laws a re  a p p ro p r ia te  to  

them, and j u s t  as reason  i t s e l f  i s  d iv id ed  in to  two f a c u l t i e s ,  n a tiv e  

laws a re  d iv id ed  in to  two k inds: th e  law o f n a tu re  and th e  law o f

reason . The f a c u l ty  o f reason  in  humans i s  made up o f two 

d is t in g u is h a b le  f a c u l t ie s :  mind and " th e  rea so n in g p a r t . " Mind is

" th a t  f a c u l ty  o f  th e  so u l t h a t  o f f e re th  un to  us th in g s  c le a r  and 

lightsom e o f  th em se lv es , w ith  ou t any fu r th e r  reaso n in g  o r  

d is c o u r s e ." 1-2 The " reaso n in g  p a r t"  i s  " th a t  f a c u l ty  o f  th e  so u l; th a t  

by d isc o u rse  o f  reaso n  do th  deduce and draw one th in g  from 

a n o th e r ." 15 3 C orresponding w ith  th e  fa c u lty  o f mind i s  th e  law o f 

n a tu re ,  o r  th e  p rim ary  ru le s  o f  reason; co rresponding  w ith  " th e  

reaso n in g  p a r t"  i s  th e  law o f  reaso n , o r th e  secondary ru le s  o f 

reason .

The law o f  n a tu re  i s  a k in d  o f reason  f ix e d  in  men's n a tu re  

"which m in is te re th  common p r in c ip le s  o f good and e v i l . " 154 These 

common p r in c ip le s  a re  s e lf - e v id e n t  and very  g en e ra l. The in c lu d e , fo r  

example, th e  r u le  t h a t  j u s t i c e  i s  to  be done to  a l l  men.

150H. FINCH, LAW, OR A DISCOURSE THEREOF 2 (1759 ed. ).

151Id .

152Id. a t  3.

15JId .

15'‘Id . a t  4.
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"The law o f  reaso n  i s  th a t  which deduces p r in c ip le s  by th e  

d isc o u rse  o f  sound r e a s o n ." 155 The reason ing  o r  d isc o u rs in g  f a c u l ty  in  

men was o r ig in a l ly  p e r f e c t  and uncorrup ted ; b u t as th e  r e s u l t  o f 

Adam's f a l l ,  i t  i s  now so defaced , even in  th e  w ise s t o f  men, th a t  i t s  

l i g h t  sh in es  o b scu re ly . I t  s t i l l  s h in e s , however, and i s  r e f le c te d ,  

more o r  le s s  c l e a r ly ,  in  th e  d iv e rse  ru le s  o f reason  th a t  " a re  so many 

s t a r s  and sh in in g  l ig h t s  to  d i r e c t  our course in  th e  argu ing  o f any 

c a s e .11156 These r e f le c te d  ru le s  o f  reason  even o v e rru le  th e  grounds 

and maxims of th e  p o s i t iv e  law. "The ru le s  o f  reason  a re  o f  two 

s o r ts ;  some taken  from fo re ig n  le a rn in g s , bo th  d iv in e  and humane; th e  

r e s t  p roper to  law i t s e l f . " 157

The laws n a t iv e ,  th a t  i s ,  th e  "law  o f n a tu re  and o f  reaso n , o r 

th e  law o f reason  p rim ary  and secondary , w ith  th e  ru le s  formed and 

c o l le c te d  th e re u p o n ,"  a re  th e  source  o f  a l l  p o s i t iv e  laws, and o f th e  

grounds and maxims o f  a l l  common la w .158 Finch does no t l im it  th e  term  

common law to  th e  E n g lish  common law: re fe re n c e s  to  th e  common laws

o f Greece by E u rip id es  and P la to  show th e  a n t iq u i ty  o f th e  term  and 

prove th e  common law to  be n o th in g  bu t common reason . This common 

reason  i s  "no t th a t  w hich every  one do th  frame un to  h im se lf , bu t 

r e f in e d  r e a s o n ." 153 He ex p la in s  what he means by " re f in e d  reason" by

155Id.

156Id . a t 5.

157Id . a t 6.

15SId . a t 74.

159Id . a t 75.
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quo ting  C icero  and P la to : 160

Quae cum a d o le v it  a tau e  p e r fe c ta  e s t  nom inatur r i t e  
s a p ie n t ia . as T u lly  s a i t h ,  and as P la to  h a th  i t ,  when i t
cometh to  be o p in io  o r  decretum . How? g e n e ra lly  rece ived
by th e  consen t o f  a l l .

His g lo ss  on th e se  au th o rs  (" g e n e ra lly  rece iv ed  by th e  consent o f

a l l " ) ,  i s  n o th in g  e ls e  th a n  A r i s to t l e ’s t e s t  fo r  th e  prim ary prem ise

from which d ia le c t a l  reason ing  proceeds. This su g g e s ts , although

Finch does no t e x p l i c i t l y  say so , th a t  he meant by re f in e d  reason

n o th ing  c t l is r  th.su common 1st*? rssxiins o r grounds- I f  s c 5 th i s  p laces

F inch s o l id ly  in  th e  mainstream  o f common law thought about th e  p la ce

o f maxims in  le g a l  reason ing . We have seen th a t  F o rtescu e  and St.

German made such maxims th e  b a s is  o f le g a l reason ing . S ir  Edward Coke

t r e a te d  them in  th e  same w ay:161

Maxime, i . e .  a su re  foundation  o r ground o f  a r t ,  and a
co n clu sion  o f  reaso n , so c a l le d  qu ia  maxima e s t  e ius 
d ig n i ta s  e t  c e r t is s im a  a u th o r i ta s . e t  auod maxime omnibus 
p ro b e tu r . so su re  and u n c o n tro lla b le  as th a t  they  ought no t 
to  be questioned .

The f a c t  th a t  le g a l  maxims were im portan t in  both  Coke’s and 

F in c h 's  tre a tm e n t o f  le g a l reason  does no t suggest th a t  they  had th e  

same u n d ers tan d in g  about th e  reason  o f  th e  common law. There was a 

s tra n d  o f though t th a t  ra n  through th e  whole body o f  Coke's ju d i c i a l  

op in ions and le g a l  w rit in g s  which a s so c ia te d  le g a l  reason  w ith  th e  

a n t iq u i ty  o f  th e  common law and w ith  th e  experience th a t  a n t iq u ity  

rep re sen ted . There i s  no h in t  o f  th i s  in  Finch; he appears on ly  to  be 

concerned w ith  th e  e x is te n c e  o f  a consensus in  support o f any ground

160Id .

1611 INST. 106a.
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from which le g a l  rea so n in g  w i l l  p roceed , no t w ith  th e  p rocess by which 

such a consensus was a r r iv e d  a t  o r  th e  len g th  of tim e i t  took to  be 

achieved. Indeed , F inch  shows no in t e r e s t  in  th e  age o f  th e  common 

law. Kis e n t i r e  d is c u s s io n  o f le g a l  ph ilosophy i s  d ire c te d  a t  showing 

th a t  a l l  p o s i t iv e  laws must conform to  th e  law o f n a tu re  and th e  law 

o f r e a s o n .162 U nlike Coke, he saw no danger in  a l te r in g  e s ta b l is h e d  

ru le s  o f law: "such  a re  th e  common laws o f England; and alm ost so

many people so many la w s :163 and as th o se  laws a re  d iv e rse  from one 

an o th e r, so one and th e  s e l f  same laws may be a l te r e d  and changed in  

them selves, so long as no a l t e r a t io n  i s  p e rm itted  a g a in s t th e  two main 

laws o f  n a tu re  and re a s o n .1,164

DODDRIDGE'S THE LAWYER’S LIGHT 

S ir  John D oddridge, s o l ic i to r - g e n e r a l ,  s e r je a n t  to  th e  King, and 

f in a l ly  a ju s t i c e  o f  th e  Court o f  th e  K ing 's  Bench,165 w ro te , in  The 

Lawver’s L ig h t. what rem ains to  t h i s  day one o f th e  most com prehensive

162 Id . a t  76.

163He was a t  p a in s  to  claim  th a t  th e  common law o f England was j u s t  me 
o f many common laws in  th e  w orld. Indeed, he s a id ,  th e  laws o f every  
people a re  common law s, and a re  " th e  golden and sacred  r u le  o f 
reason. " H is p o in t  seems to  have been th a t  th e re  i s  no b a s is  foj. 
in v id io u s ly  com paring th e  laws o f  d i f f e r e n t  people because i f  th ey  a re  
t r u l y  law th e y  w i l l  be in  accord  w ith  th e  law o f n a tu re  and th e  law o f 
reason .

164X£. a t  76.

l s s He was c a l le d  to  be a s e r je a n t  in  1604, and in  th e  same y ea r was 
appo in ted  to  th e  o f f i c e  o f s o l ic i to r - g e n e r a l .  In  1607 he was o b lig e d  
to  re s ig n  h is  o f f i c e  in  o rd e r to  c re a te  a vacancy which S ir  F ran c is  
Bacon might f i l l .  As repayment he was kn igh ted  and prom ised a s e a t  on 
th e  Court o f th e  K in g 's  Bench a t  th e  f i r s t  vacancy. This occu rred  in  
1612, and he se rv ed  on th e  Court u n t i l  he d ied  in  1628. 6 E. FOSS,
THE JUDGES OF ENGLAND 306-310 (1966 ed. ).
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trea tm en ts  o f  th e  r e la t io n s h ip  between law and reason  in  E nglish. In  

h is  own tim e th e re  was n o th in g  to  which i t  could  be compared, no t so 

much because o f  th e  le a rn ing in  lo g ic  and r h e to r ic  th a t  informed i t  

bu t because o f  th e  d e t a i l  w ith  which i t  covered i t s  su b jec t.

In  h is  f i r s t  sen ten c e , Doddridge ta k e s  as h is  te x t  th e  f i r s t  book 

o f A r i s to t l e 's  T op ics. A r i s to t l e ,  he sa y s , p rov ides  th e  means by 

which in  every  i n t e l l e c tu a l  sc ien c e  t h a t  r e s t s  upon d isco u rse  of 

reason , men could  have th e  k ind  o f  reaso n  th a t  w i l l  serve to  prove and 

d isp rove th in g s  c a l le d  in to  d e b a te .166 These means a re  p ro f i ta b le  and 

even n ece ssa ry  fo r  s tu d y in g th e  laws o f  England "which a re  grounded 

vpon dep th  o f  Reason, and in v e s te d  o f te n  tim es by th e  name o f Reason, 

in  our re p o rte d  c a s e s . . . " 167

The f i r s t  o f  A r i s t o t l e 's  to o ls  u s e fu l fo r  le g a l s tudy  is  

P ronositionum  e l e c t i o . c o n ta in in g  " th e  E le c tio n , choice o b se rv a tio n , 

and c o l le c t io n  o f  a l l  re ce iv ed  P r in c ip le s ,  P ro p o s itio n s , S en tences, 

A sse r tio n s , Axioms and Reasons, im porting  ey th e r c e r ta in ty  o f t r u th ,  

o r like ly h o o d  o f  p r o b a b i l i t y ." 16* In  th e  R eports and o th e r  le g a l 

w ritin g s  th e re  a re  many d i f f e r e n t  names o r t i t l e s  given to  th e  

p ro p o s itio n s  th a t  a re  a sc r ib e d  as reaso n s o f  decided  cases. Sometimes 

they  a re  c a l le d  grounds, sometimes maxims, sometimes p r in c ip le s ,  and 

sometimes e ru d it io n s .  They a re  a ls o  c a l le d  ru le s  and p ro p o s itio n s . 

Sometimes th e y  a re  c a l le d  p o s i t iv e  law s, o r  m erely la w s .169 Such a

166J. DODDRIDGE, THE LAWYER'S LIGHT 1 (1629).

167Id .

16*Id. a t  2.

169Id . a t  3-4.
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ground, r u le  o r p r in c ip le  o f  th e  law o f England i s  p ro p e rly  d e fin e d  as 

"a  co nclu sion  e i th e r  o f  th e  Law o f N atu re , o r d e riv ed  from some 

g en era l Custome used w ith in  th e  Realme, conteyning in  a sh o r t  Summe, 

th e  reason  and d i r e c t io n  o f  many p a r t i c u la r  and s p e c ia l l  

occurrences. " 17 0

Another way o f u n d ers tan d in g  th e  p r in c ip le s  and grounds o f th e  

law, s a id  D oddridge, comes from co n s id e rin g  th e  causes from which they  

sp ring . A ll causes a re  e i th e r  in te r n a l  o r e x te rn a l. 171 In te rn a l  

causes, in  tu rn ,  a re  e i th e r  m a te r ia l  o r  form al. E x te rn a l causes a re  

e i th e r  e f f i c i e n t  o r  f in a l .

Doddridge f i r s t  d isc u sse s  th e  m a te r ia l  courses o f  th e  grounds o f  

th e  law. Some ru le s  o r grounds o f  law a re  a p p lic a b le  to  every p a r t  o f  

th e  law and n o t j u s t  one p a r t i c u la r  branch. These a re  th e  k inds o f 

ru le s  th a t  a re  a ls o  axioms to  be observed in  a l l  o f  m an's l i f e  because 

they  a re  e i th e r  th e  co n c lu sio n s o f n a tu ra l  reason , o r a re  d e riv e d  from 

such co n c lu s io n s , b e ing  o r ig in a l ly  d e riv e d  from th o se  a r t s  th a t  a re  

necessa ry  fo r  th e  m aintenance o f  human so c ie ty . 172 Among such a r t s  

from which grounds o f  th e  common law a re  drawn a re  lo g ic ,  n a tu ra l  

ph ilo sophy , m oral ph ilo sophy  and, most in te r e s t in g ly ,  th e  c i v i l  law. 

Doddridge, l ik e  F inch , shows no in c l in a t io n  to  p ra is e  th e  common law 

in  comparing i t  w ith  o th e r  p e o p le s ' laws. A il laws, he sa y s , " a re  

deriv ed  from th e  Law o f N atu re , and do concurre and agree  in  th e

17“Id . a t  6.

171Id . a t  7.

172Id .
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p r in c ip le s  o f  N ature and R e a s o n . .." 173 Because th e  c i v i l  laws r e f l e c t  

th e  g re a t  wisdom w ith  which th e  Roman s t a t e  was governed a t  th e  tim e

i t  f lo u r is h e d  m ost, and because E ng lish  law has always follow ed th e

b e s t  and most approved reaso n , i t  n e c e s s a r i ly  fo llow s th a t  th e re  must 

be g r e a t  conform ity  between th e  two system s o f  law. This conform ity

i s  dem onstrated  in  some one thousand axioms and conclusions o f  reason.

In  a d d itio n  to  th e  m a te r ia l causes o f  th e  p r in c ip le s  and grounds 

o f  th e  common law, th e re  a re  a lso  form al co u rses . In  regard  to  form, 

th e  coherence o f  th e  words and th e  m a tte r  must f i r s t  be considered , 

and in  doing  t h a t ,  one must ta k e  in to  account f i r s t  th e  v e r i ty  o f 

p ro p o s itio n s  o r  grounds and then  t h e i r  g e n e ra li ty .

T here a re  two kinds o f  v e r i ty  th a t  a p ro p o s itio n  may have. I t  

may r e f l e c t  a  n ecessa ry  o r known t r u t h  which cannot be impugned. I f  

so , i t  i s  c a l le d  a prim ary conclusion  o f  reason . As such , i t  i s  

" im p rin ted  on th e  minde o f every man, and d isc e rn e d  by th e  l ig h t  o f 

very  n a tu re  i t s e l f . 11174 Because a prim ary co n c lu sio n  o f  reason  i s  

c e r t a in  and undoubted, i t  needs no co n firm atio n . A le g a l  ground may 

only  im port c o n tin g en t t r u t h  or p ro b a b i l i ty ,  however, and he su b je c t 

to  impeachment. I f  so , i t  i s  c a l le d  a secondary  p r in c ip le  o f 

r e a s o n .175 A lthough secondary p r in c ip le s  do n o t need g re a t  p ro o f to  be 

confirm ed because they  have g re a t p r o b a b i l i ty ,  th ey  g e n e ra lly  a re  

known o n ly  to  th o se  who p ro fe ss  th e  s tudy  o f  th e  law. They a re  s a id  

to  be p ro b ab le  because they  appear to  many men, and e s p e c ia l ly  to  w ise

173I£ . a t  10.

174I£ . a t  42.

175Ii.
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men. to  be t r u e . 176

Because th e  common law is  grounded on so many o f  th e  prim ary and 

secondary ru le s  o f  reaso n , some men a ff irm  th a t  th e  common law i t s e l f  

i s  th e  law o f reason . But th e re  i s  a g re a te r  d i f f i c u l t y  in  knowing 

th e  secondary ru le s  o f  reason  than  in  knowing th e  prim ary r u le s ,  and 

in  th a t  d i f f i c u l t y  hangs much o f th e  m a tte r and form o f  le g a l 

arguments in  E n g land .177 There a re  two k inds o f  secondary grounds or 

ru le s  o f  reason  in  th e  law: those  founded on intendm ent o f  law and

th o se  founded on th e  d isco u rse  o f reason  conducted in  a rgum ent.178

Many ru le s  o f  th e  law th a t  a re  accep ted  by common intendm ent 

( i . e .  , by presum ption) a re  accepted as t r u t h  even though th ey  a re  

ap p a re n tly  f a l s e ,  and may no t be r e b u t t e d .179 O ther ru le s  and 

p r in c ip le s  th a t  a re  accep ted  by common intendm ent a re  on ly  accepted  

prim a f a c ie  and may sometimes be impeached. 180

Grounds o f law based on d isco u rse  and manner o f  reaso n in g  are  

always su b je c t to  excep tions. The human mind has two f a c u l t i e s ,  

c a p a c ity  and d isco u rse . By cap ac ity  we apprehend many prim ary 

p ro p o s itio n s  whose s e lf-e v id e n c e  causes everyone to  consen t to  them. 

By d isc o u rse  we ta k e  th e  prim ary p ro p o s itio n s  apprehended by cap a c ity  

and d e r iv e  secondary p ro p o s itio n s  from them. Every sc ie n c e  does not 

have th e  same c e r t a in ty ,  and moral sc ie n c e , from which th e  knowledge

17SId . a t  45.

177Id .

178I£ . a t  47, 50.

179ld . a t  54, 55.

18 °Id. a t  55.
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of a l l  laws i s  d e riv e d , because i t  c o n s is ts  e n t i r e ly  o f  man’s 

changeable and in c o n s ta n t co n v e rsa tio n , adm its much v a r ie ty  and 

f lu c tu a tio n  o f  op in ion . 181 I t  fo llow s th a t  i t  i s  h a rd ly  p o s s ib le  to  

make a secondary r u le  o f  law th a t  w i l l  n o t f a i l  in  some p a r t i c u la r  

case.

Because o f th e  u n c e r ta in ty  o f  p r in c ip le s  th a t  a re  e s ta b l is h e d  by 

d isco u rse  o f  reason  and presum ption, common lawyers perm it th e  ru le s  

and axioms o f  law to  be r e s tr a in e d  by excep tions th a t  a re  founded 

e i th e r  on e q u i ty 182 o r some o th e r  ru le  o r ground o f  law th a t  seems to  

c o n tra d ic t  th e  r u le  o r  ground proposed. Almost every  d is p o s i t io n  in  

th e  law r e s u l t s  from a conference o r comparison o f  com peting maxims 

and i s  a d ju d ic a te  by reason  o f  e q u ity  o r  upon some o th e r  ru le  o r 

axiom. M atters o f  debate  in  th e  law commonly have a maxim on one s id e  

p i t t e d  a g a in s t a com peting maxim on th e  o th e r  s id e ,  o r s e v e ra l reasons 

on each s id e  d e riv e d  from competing maxims, o r  e l s e  th e re  i s  a maxim 

o r g en e ra l r u le  o f  law on one s id e  to  which th e  o th e r  s id e  opposes an 

excep tion . 183

Doddridge has l i t t l e  sympathy w ith  Coke and o th e r  common lawyers 

o f l ik e  mind who p ra is e d  th e  common law la rg e ly  fo r  th e  long a c c re tio n  

o f ex p erien ce , g o tte n  through th e  d e c is io n  o f  thousands o f  p a r t i c u la r  

ca se s , th a t  th e  ex p erience  rep resen ted . I t  i s  b e t t e r ,  he argued , to

l s l I i .  a t  59, 60.

182Doddridge c lo s e ly  fo llow s S t. German on th e  ro le  e q u ity  p lay s  in  
th e  common law. B a s ic a lly ,  i t  keeps th e  common law c o n s is te n t ,  
in te r p r e ts  s t a t u t e s ,  and g ive  rem edies in  c o u rts  o f conscience in- 
extreme cases which th e  law leaves un red ressed . I<j. a t  61-78.

183Id . a t  79.
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beg in  w ith  g en e ra l ru le s  and p ro p o s itio n s  and reason  our way to

p a r t i c u la r  co nclusions . Things proposed in  t h e i r  g e n e ra l i ty  a re  b e s t

known and most f a m i l ia r  to  our understand ing ; they  a lso  s t i c k  in  our

memory b e t te r .  They a re  th e  p rece p ts  o f  a r t  and th e re fo re  a re  c a l le d

p e rp e tu a l and e t e r n a l . 18u In  a sen tence which re p u d ia ted  ev ery th ing

th a t  Coke stood  f o r ,  he added: 185

fo r  th e  o rd e r ly  p roceed ing  o f every A rt, M ethodically  
handled , is  from th e  due regard  had o f  th e  g e n e ra ll ,  to  
descend vnto  th e  s p e c ia l l s  con ta ined  vndem eath  th e  same: 
w herefore i t  en su e th  h e re o f , th a t  g e n e ra ll  P ro p o sitio n s  a re  
th e  most speedy in s tru m en ts  o f knowledge: fo r  experien ce ,
which i s  w holly g o tte n  by th e  o b se rv a tio n  o f p a r t i c u la r  
th in g s  (b e in g  dep riv ed  o f sp e c u la tio n ) i s  slow , b lin d e , 
d o u b tfu l l ,  and d ece iu eab le , and t r u l y  c a l le d  th e  m is tre s s  o f 
fo o ls .

He d id  n o t ,  however, draw th e  conclusion  th a t  th e  laws o f  England 

should  be p u b lish e d , a f t e r  th e  manners o f  th e  c i v i l  law, as g en e ra l 

and s p e c ia l  ru le s  w ith  t h e i r  conclusions. I t  was b e t t e r ,  he s a id ,  " to  

frame Law upon d e l ib e r a t io n  and debate o f  reaso n , by men s k i l f u l  and 

lea rn ed  in  th a t  f a c u l t i e "  on th e  occasions o f  cases a r i s in g  th a t  

re q u ire d  ju d i c i a l  d e te rm in a tio n , than  to  t r y  to  decide  a l l  cases in  

advance through th e  enactm ent o f  p o s i t iv e  la w s .186 Having dep reca ted  

ex p erien ce , Doddridge proceeded to  dem onstrate  th a t  he could  be as 

in c o n s is te n t  as th e  n ex t common lawyer. The law i s  c a l le d  reaso n , he 

w ro te , "n o t fo r  t h a t  every  man can comprehend th e  same; b u t i t  i s  

a r t i f i c i a l l  reason ; th e  reason  o f such , as by th e i r  wisdome, le a rn in g ,

18hI£ . a t  89.

185Id .

18GId . a t  90.
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and long experience  a re  s k i l l f u l  in  th e  a f f a i r e s  o f  m e n .. ." 1®7

I r  would n o t be am iss, I th in k , to  ta k e  D oddridge 's  wavering 

between th e  A r is to te l ia n  and common law components o f  h is  edu ca tio n , 

and h is  f a i l u r e ,  in  th e  end, to  r ig o ro u s ly  push th e  A r is to te l ia n  

s tra n d  o f  h is  le g a l  thought (which he c l e a r ly  favo red ) to  i t s  lo g ic a l 

co n c lu sio n , as a re p re s e n ta tio n ,  o r p o r t r a i t  in  m in ia tu re , o f  th e  

common law mind in  th e  sev en teen th  cen tu ry . A ll o f  S ir  Edward Coke's 

in c l in a t io n s  were in  th e  o p p o s ite  d i r e c t io n  from D oddridge 's and 

F in ch ’s; he c l e a r ly  favored  a t r a d i t i o n a l  le g a l ideo logy  th a t  owed 

more to  h is  a p p re n tic e sh ip  and p r a c t ic e  in  th e  law, and to  th e  case 

re p o r ts  and te c h n ic a l  books o f  p le a d in g , th en  to  th e  l i b e r a l  a r ts .

But he , to o , sometimes lap sed  in to  speak ing  o f th e  common law in  ways 

th a t  a t  l e a s t  in d i r e c t ly ,  c le a r ly  had t h e i r  o r ig in s  in  A r i s to t l e 's  

philosophy. The common law yers o f Coke's and D oddridge 's  tim e who 

l e f t  a reco rd  o f what th ey  thought about th e  law may be roughly  

d iv id ed  in to  two groups. In  one, th e  re p re s e n ta t iv e  f ig u re s  a re  

Bacon, F inch , and D oddridge, and in  th e  o th e r ,  Coke. Some law yers, 

l ik e  S ir  John D avies, s h i f te d  from one broad o r ie n ta t io n  to  th e  o th e r  

as th e  ex ig en c ie s  o f  th e  moment moved them. I t  i s  im possib le  fo r  us 

to  know th e  ju r isp ru d e n c e  o f  th e  g re a t m a jo rity  o f  th e  common lawyers 

because th ey  l e f t  no reco rd  o f  t h e i r  though ts. The most we can say , 

on th e  ev idence we do have, i s  th a t  th e  common law mind was d iv ided .

18 7 Id . a t  91.
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In  my P reface  I p a r t i a l l y  summarized th e  orthodox understanding  

of th e  d i s t i n c t iv e  d if fe re n c e s  o f  th e  ju risp ru d e n c e  o f  th e  Roman law 

and common law t r a d i t i o n s  and c h a ra c te r iz e d  th a t  understand ing  as 

h i s to r i c a l l y  and f a c tu a l ly  in a c c u ra te  o r  m islead ing . I d id  no t 

summarize th e  rece iv ed  s ta tem en t o f  a n t i th e s e s ,  however, fo r  th e  

purpose o f  re p la c in g  i t  w ith  a b e t t e r  one. I t  was p re c is e ly  th e  

e f f o r t  to  d i s t i l l  th e  essences o f  two r ic h  i n t e l l e c tu a l  t r a d i t io n s  

in to  a b r i e f  s ta tem en t o f  a n t i th e s e s  th a t  I found m isleading. 

N ev erth e less , I th in k  a d i f f e r e n t  k ind  o f summary comparison o f th e  

two t r a d i t i o n s ' approaches to  form al sources o f  law may be h e lp fu l .

I t  w i l l  co n c e n tra te  on th e  two sou rces o f law, custom and p reced en t, 

which were d iscu ssed  f u l ly  in  reg a rd  to  bo th  t r a d i t i o n s .  Roman and 

c i v i l  law th e o r ie s  o f le g i s la t io n  and eq u ity  re c e iv e d  ex ten siv e  

trea tm en t in  th e  body o f th i s  work, bu t because common law th e o ry  on 

th e  same su b je c ts  d id  n o t re c e iv e  a comparable tre a tm e n t I s h a l l  no t 

attem pt a summary comparison.

Because t h i s  work i s  h i s t o r i c a l  in  in te n t io n  and a ttem pts to  ta k e  

in to  account th e  e v o lu tio n  th a t  took  p lace  in  th e  le g a l thought o f  

bo th  t r a d i t i o n s ,  and th e  more r a d ic a l  s h i f t s  th a t  a lso  sometimes 

o ccu rred , th e  summary must a lso  be h i s to r i c a l  i f  i t  i s  to  r e f l e c t  th e  

body o f  th e  work. I t  w i l l ,  however, be more o v e r t ly  com parative and 

more o f  an e x e rc ise  in  a n a ly t ic a l  ju risp ru d e n c e  th an  th e  te x t  on which 

i t  i s  based.

PRECEDENT

W rite rs  on com parative ju r isp ru d e n c e  have long s tr e s s e d  a 

d if fe re n c e  in  a t t i t u d e  tow ard p reced en t as th e  prim ary  d is t in c t io n
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between th e  common law and Roman le g a l t r a d i t io n s .  John W. Salmond

s ta te d  th e  s ta n d a rd  view: 1

The im portance o f  ju d ic ia l  p receden ts  has always been a 
d is t in g u is h in g  c h a r a c te r i s t i c  o f  E n g lish  law .. .  N either 
Roman law, however, no r any o f  th o se  modem system s which 
one founded upon i t ,  allow s any such p la c e  o r  a u th o r i ty  to  
p reced en t. They allow  i t  no fu r th e r  o r  no o th e r  in flu en ce  
th en  th a t  which i s  possessed  by any o th e r  ex p ress io n  of 
ex p ert o p in io n s.

R ecen tly , com parative lawyers have begun to  modify t h i s  view o f  th e  

s tan d in g  o f  p reced en t as a source o f  law, b u t on ly  because th ey  have 

concluded th a t  c o u rts  on th e  C ontinent have begun openly  to  r e ly  on 

e a r l i e r  cases in  reach in g  t h e i r  d e c is io n s . The s ta n d a rd  d is t in c t io n  

between th e  two t r a d i t i o n s  on th e  b a s is  o f t h e i r  a t t i t u d e s  toward 

p reced en t i s  based  as an elem ent o f  t r u t h  b u t i s  extrem ely  m islead ing , 

bo th  h i s t o r i c a l l y  and ju r i s p ru d e n t ia l ly .

The germ o f t r u t h  l i e s  in  th e  f a c t  t h a t  J u s t in ia n ,  having decreed  

th a t  th e  emperor shou ld  be regarded  as th e  s o le  makes and in te r p r e te r  

o f  th e  law, and having  taken  th e  tro u b le  to  a ttem pt to  reduce Roman 

ju r isp ru d e n c e  to  a  w r it te n  code, a ttem pted  to  keep judges and j u r i s t s  

ou t o f  th e  b u s in e ss  o f  developing  th e  law by fu r th e r  d ecree in g  th a t  

"D ecisions shou ld  be based no t on p reced en ts  bu t on la w s ."2 In  th e  

Middle Ages, th e  c i v i l i a n  j u r i s t s  took th e  maxim non exem plis very  

s e r io u s ly  and u n iv e rs a l ly  ta u g h t th a t  a j u d i c ia l  d e c is io n  was b ind ing  

on ly  on th e  p a r t i e s  to  th e  case  in  which i t  was made, b u t could  have 

no o th e r  le g a l  e f f e c t  s in c e  "o th e r  judges must no t decide  accord ing  to

1The Theory o f  J u d ic ia l  P re c e d e n ts . 16 L. Q. Rev. 376 (1900).

2C. 7. 45. 13. Non exem plis sed le g ib u s  iudicandum e s t .
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th a t  exam ple."3

I t  i s  l i k e ly ,  however, th a t  f a i t h f u l  as c i v i l i a n  j u r i s t s  always 

were in  re p e a tin g  th e  non exem plis form ula, case  law always p layed  an 

im portan t p a r t  in  th e  development o f  Roman le g a l d o c tr in e . I f  judges 

never p a id  a t te n t io n  to  how s im ila r  cases had been decided  th e re  would 

be l i t t l e  coherence o r  p r e d ic ta b i l i t y  in  th e  law. This would lead  to  

th e  v io la t io n  o f  what has been regarded  as a c e n t r a l  requirem ent o f 

j u s t i c e  s in c e  th e  tim e o f  A r is to t le  — th a t  s im ila r  cases be t r e a te d  

s im ila r ly .  T h ere fo re  I su sp ec t th a t  C o n tin en ta l judges were always 

aware o f  what had been done b e fo re  in  s im ila r  cases.

M edieval c iv i l i a n s  e a s i ly  found a way to  j u s t i f y  circum venting  

th e  p ro h ib i t io n  a g a in s t a r e l ia n c e  on p reced en ts . P receden ts 

them selves could  no t se rv e  as a u th o r i ty  fo r  ju d i c ia l  d e c is io n s , bu t 

th ey  had developed th e  d o c tr in e  th a t  i t  on ly  took two ju d i c i a l

d e c is io n s  to  e s ta b l i s h  th e  e x is te n c e  o f  a le g a l ly  b ind ing  custom. In

o th e r  w ords, i f  a r u le  were upheld in  two d e c is io n s , i t  was proved to

be a custom. S ince th ey  agreed th a t  customs were "law" w ith in  th e

meaning o f  C .7 .4 5 .1 3 , two e a r l i e r  ju d i c i a l  d e c is io n s  could  se rv e  as 

le g a l a u th o r i ty  fo r  p re se n t d e c is io n s .

I f  th e  c i v i l i a n s 1 avoided t h e i r  r u le  a g a in s t th e  a u th o r i ty  o f  

e a r l i e r  d e c is io n s  by th e  e x e rc ise  o f  a ju r i s p r u d e n t ia l  s l ig h t - o f  hand, 

th e  common law yers, c o n tra ry  to  w idespread  b e l i e f ,  fo r  c e n tu r ie s  had 

no d o c tr in e  o f b in d in g  p receden t.

3PLACINTINUS, QUESTIONES DE IURIS SUBTILITATIBUS I I I ,  1-2 ( F i t t in g  ed. 
1894).
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Bracton was alone among th e  e a r ly  t r e a t i s e  w r i te r s  in  showing any 

i n t e r e s t  in  decided  cases. B racton  r e f e r r e d  to  se v e ra l hundred cases 

in  Es Legjbus and c o l le c te d  some two thousand cases in  h is  Notebook, 

b u t he d id  n o t in ten d  fo r  h is  cases o r  case  c i ta t io n s  co be regarded  

as having b ind ing  fo rc e  in  fu tu re  cases.

A workable d o c tr in e  o f th e  b in d in g  a u th o r i ty  o f e a r l i e r  cases is  

v ery  d i f f i c u l t  to  ach ieve w ithou t r e l i a b l e  re p o r ts  o f what th o se  cases 

h e ld . W ithin a g e n e ra tio n  o f B ra c to n 's  d ea th  th e  Year Book s e r ie s  

Degan and i t  con tinued  u n t i l  th e  s ix te e n th  cen tu ry . The Year Books 

were crude law re p o r ts ,  bu t th ey  were n o t designed  fo r  th e  purpose o f 

reco rd in g  p reced en ts . In s te a d  th ey  were used  fo r  te a c h in g  law 

s tu d e n ts  and law yers th e  techn iques  o f  p lead in g . The judgment in  a 

case  was o f no in t e r e s t  to  th e  u se rs  o f  th e  Year Books, and so i t  was 

n o t ever rep o rted . The o b je c t o f  p lead in g  was to  determ ine th e  is s u e , 

which would th en  be decided  as a q u e s tio n  o f  fa c t .

The idea  was to  a r r iv e  a t  an a f f irm a tiv e  p ro p o s itio n  th a t  was 

coun tered  by a  d i r e c t  n eg a tiv e . P lead ing  was done o r a l ly  and 

te n ta t iv e ly ;  no w r i t te n  reco rd  was made u n t i l  th e  end o f  th e  term. 

P lea s  could be t r i e d  o u t and withdrawn i f  problem s were encountered. 

The Year Book re p o r te r s  were in te r e s te d  in  what had happened to  

p a r t i c u la r  p le a s  and in  th e  arguments su rround ing  th e  p le a s  and 

dem urrers.

So long as th e  in t e r e s t  o f  th e  p ro fe s s io n  was co n cen tra ted  on th e  

fo rm u la tio n  o f  th e  is su e  r a th e r  th an  on th e  d e c is io n  o f  p a r t i c u la r  

p o in t s ,  th e re  was l i t t l e  p re s su re  fo r  th e  k in d  o f a cc u ra te  re p o r tin g  

th a t  th e  th eo ry  o f b in d in g  p reced en t re q u ire s .  Such p re s su re  could
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only  come w ith  th e  development o f  th e  view th a t  p a r t i c u la r  d ec is io n s  

were a u th o r i ta t iv e  in  reg ard  to  th e  is s u e s  chey decided. The s h i f t ,  

beginning  in  th e  15th c en tu ry , from th e  system o f  o r a l  to  w r it te n  

p lead ings  "enab led  th e  p o in t a t  is s u e  to  be d e fin e d  more c le a r ly ,  and 

con cen tra ted  a t te n t io n  more f irm ly  upon th e  d e c is io n  o f th a t  p o in t. 

This in  tu rn  led  a s h i f t  in  i n t e r e s t  from th e  fo rm u la tio n  o f  th e  issu e  

to  th e  d ec is io n  o f th e  is su e . s T his s h i f t  in  i n t e r e s t  from th e  debate 

in  Court to  th e  d e c is io n  o f  th e  c o u rt le d  to  th e  growth o f th e  modem 

view as to  th e  a u th o r i ty  o f  p a r t i c u la r  decided  cases  and to  th e  growth 

o f  th e  p ra c t ic e  o f c i t in g  c a s e s .6

In  fewer th an  one ou t o f tw enty  cases re p o r te d  in  th e  Year Books 

was th e re  any m ention by co u n se l, judge , o r  r e p o r te r  o f any e a r l i e r  

case. In  only  about one case  o u t o f  f o r ty  was th e  re fe re n c e  to  an 

e a r l i e r  case s p e c if ic  enough fo r  id e n t i f i c a t io n .  As th e  Year Book 

p e rio d  came to  an end cases were more f re q u e n tly  c i te d  than  in  th e  

e a r l i e r  Year Books, "b u t a t  no tim e were th e  c i t a t i o n s  s u f f ic ie n t ly  

numerous to  say  th a t  th e re  was a g en e ra l p r a c t ic e  o f  re ly in g  on 

ju d i c ia l  d e c is io n s ." 7

A fte r 1535 th e  Year Books ceased , bu t th ey  were rep laced  by 

r e p o r ts  o f cases com piled by named re p o r te r s .  Some o f th e  e a r ly  

re p o r ts  such as th o se  o f  Dyer c lo s e ly  resem bled th e  Year Books.8

*W. S. HOLDSWORTH, 5 A HISTORY OF ENGLISH LAW 371 (1924).

5Xd.

6 Id . a t  372

7T. E. Lewis, The H is to ry  o f J u d ic ia l  P reced e n t. 187 L.Q. R. 411, 415 
(1931).

8Dyer* s Reports covered th e  p e r io d  from 1537 to  1582.
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Plow den's Commentaries, which covered much o f  th e  same p e rio d  as 

D ver' s R ep o rts . were very  d i f f e r e n t  and e s ta b l is h e d  a  model fo r  

a c c u ra te , d e ta i le d ,  c le a r  re p o r tin g  o f  th e  q u es tio n s  a t  is s u e , th e  

d eb ates  o f  c o u n c il, th e  judgm ents, and th e  reasons fo r  th e  judgments. 

A lthough Plow den's re p o rts  were g re a t ly  adm ired, th ey  were not 

em ulated u n t i l  Burrow 's Reports o f th e  m id -e ig h teen th  cen tury . And 

u n t i l  a c c u ra te  re p o r ts  were a v a i la b le ,  th e  modem th e o ry  o f  case  law 

and p re c e d e n t, which holds th a t  a case  once decided  b inds a co u rt to  

make th e  same d e c is io n  in  a  fu tu re  s im ila r  c a se , could  n o t be f u l ly  

e s ta b l is h e d  in  p ra c t ic e .  This i s  no t to  su g g est th a t  th e  view th a t  

p a r t i c u la r  d e c is io n s  were b ind ing  was a r r iv e d  a t  suddenly. We can see 

i t s  foreshadow ing in  th e  s ix te e n th  and sev en teen th  c e n tu r ie s .

N e ith e r  Plowden nor Dyer c o n ta in  a s s e r t io n s  th a t  p reced en ts  a re  

b u ild in g , bu t b o th  con tinue th e  p r a c t ic e ,  b eg in  in  th e  l a t e r  Year 

Bocks, o f  in c re a se d  c i ta t io n s  o f e a r l i e r  cases. Some o f th e  cases 

re p o rte d  by Plowden co n ta in  more than  tw enty case  c i ta t io n s .  C le a rly , 

decided  cases a re  coming to  have much more im portance fo r  common 

law yers.

By th e  tim e o f  Coke and Bacon in  th e  e a r ly  sev en teen th  cen tu ry , 

p r io r  d e c is io n s  had unquestionab ly  become a u th o r i ta t iv e .  But 

sev en te en th  cen tu ry  common lawyers l ik e  Coke, Bacon, and l a t e r ,

Matthew H ale, d id  n o t regard  in d iv id u a l decided  cases as law; th ey  saw 

cases as th e  "ev idence" or "p roof" o f law. "Our Booke C ases ,"  w rote 

Coke, " a re  th e  b e s t  proofes o f  what th e  law i s . " 9 This u nders tand ing

!Co. L i t t .  254a.
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was s ta te d  in  more d e t a i l  by S ir  Matthew H a le :10

I t  i s  t r u e ,  th e  D ecisions o f  Courts o f  J u s t i c e ,  th o ' by 
V irtu e  o f  th e  Laws o f t h i s  Realm they  do b in d , as a law 
between th e  p a r t i e s  th e re to ,  as to  th e  p a r t i c u la r  Case in  
Q uestion , ' t i l l  r e v e r s ’d by E rro r o r  A t ta in t ,  y e t they  do 
no t make a Law p ro p e rly  so c a l le d ,  ( f o r  t h a t  on ly  th e  King 
and P arliam en t can do); y e t  they  have a g r e a t  w eight a t  
A u th o rity  in  Expounding, D ec la rin g , and P u b lish in g  what th e  
law o f  t h i s  kingdom i s ,  e s p e c ia l ly  when such D ecisions hold  
a Consonancy and C ongruity  w ith  R eso lu tio n s  and D ecisions o f 
form er tim es; and th o ' such D ecisions a re  le s s  th an  a Law, 
y e t th ey  a re  a g re a te r  Evidence th e re o f  th a n  th e  Opinion of 
any p r iv a te  P ersons, as such, w hatsoever.

The view th a t  in d iv id u a l le g a l d e c is io n s  were o n ly  b ind ing  between th e

p a r t i e s  i s  id e n t ic a l  to  th e  c iv i l i a n  view o f th e  a u th o r i ty  o f  ju d i c ia l

d e c is io n s . J u s t  l ik e  th e  c i v i l i a n s ,  th e  common lawyers ta u g h t th a t

judges were bound to  g ive  t h e i r  d ec is io n s  acco rd in g  to  th e  law. As

C hief J u s t ic e  Vaughan p u t i t  in  1670:11

I f  a C ourt g iv e  judgment j u d i c ia l ly ,  an o th e r Court i s  no t 
bound to  g iv e  l ik e  judgm ent, u n le ss  i t  th in k  th a t  judgment 
f i r s t  g iven  was accord ing  to  law. For my Court may 
e r r . . .  th e re fo re ,  i f  a  judge conceives a judgm ent g iven  in  
ano th er Court to  be erroneous, he being  sworn to  judge 
accord ing  to  law, th a t  i s ,  in  h is  own consc ience  ought no t 
to  g iv e  th e  l ik e  judgm ent, fo r  th a t  were to  wrong every  man 
having a  l ik e  cause , because mother was wronged b efo re .

T his sounds l ik e  a c i v i l i a n  g lo ss  on J u s t i n i a n 's  decree  th a t

"D ecisions should  be based n o t in  p reced en ts  b u t on la w s ."

Undoubtedly, th e  common law was alw ays, a t  every  p o in t in  i t s

h i s to r y ,  much more re c e p tiv e  than  th e  c i v i l  law to  th e  in f lu e n c e  o f

decided  cases . I t  was a case  law ra th e r  th an  a book law. 3u t when

le ad in g  common lawyers and judges f e l t  c a l le d  upon to  announce th e

1°M. HALE, THE HISTORY OF THE COMMON LAW OF ENGLAND 45 (Gray ed. 
1971).

11Bole v. H orton . Vaughan's Rep. 360, 382 (1670).
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o f f i c i a l  common law th e o ry  reg a rd in g  th e  a u th o r i ty  o f  p re c e d e n ts , they  

u s u a lly  s a id  som ething th a t  c i v i l i a n  j u r i s t s  would have had no q u a rre l 

w ith . Sometimes th ey  even quoted from J u s t in ia n ,  as when C hief 

J u s t ic e  B erefo rd , in  th e  e a r ly  fo u r te e n th  cen tu ry , s ta t e d  a garb led  

bu t c le a r ly  reco g n iz a b le  v e rs io n  th e  maxim non e x e n ro lis .12 I f  th e re  

was an im portan t d if f e re n c e  between th e  c i v i l i a n  and common law 

d o c tr in e s  o f  p re c e d e n t, i t  la y  in  th e  f a c t  th a t  th e  common lawyers d id  

n o t te a c h  th a t  judges had to  igno re  p receden t. They h e ld  th a t  

p reced en t had to  conform to  reason  and th e  law, and th e y  h e ld  th a t  i t  

was th e  law and n o t p reced en t th a t  c o n s ti tu te d  th e  a u th o r i ty  fo r  

ju d i c ia l  d e c is io n s ,  b u t th ey  were always open to  th e  p o s s i b i l i t y  th a t  

lawyers and judges m ight le a rn  som ething from e a r l i e r  cases.

CUSTOM

The most b a s ic  (and perhaps th e  most e a s i ly  answered) q u es tio n  to  

be addressed  in  any com parison o f  Roman law and common law th e o r ie s  o f  

custom i s  "Was custom recogn ized  as an a u th o r i ta t iv e  so u rce  o f  law?"

There a re  reaso n s fo r  doubting  th a t  Roman j u r i s t s  developed a 

d e f in i te  th e o ry  about custom as a source o f  law b e fo re  th e  Middle 

Ages. I t  i s  t r u e  th a t  J u s t in ia n 's  D igest co n ta in s  s e v e ra l  te x t s  which 

procla im  th e  a u th o r i ty  o f  custom as law. D .1 .3 .3 2 .1  s t a t e s  th a t  

"Immemorial custom i s  observed as a s t a t u t e  ( pro le g e ) . . . " .  and 

D .1 .3 .3 3  ho lds  t h a t  where th e re  a re  no w r it te n  ru le s  i t  i s  th e  

p r a c t ic e  " fo r  custom o f  long s tan d in g  to  be observed fo r  law and 

s t a t u t e  (p ro  ju re  e£ le g e ) . " O ther passages in  th e  Corpus J u r i s .

12W hiteacre v. Martnion. Y. B. 8 Edw. I I  273-74.
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however, appear to  be in c o n s is te n t w ith  th e  D ig e s t 's th e o re t ic a l  

j u s t i f i c a t i o n  o f  custom 's power to  in tro d u ce  law. I t  i s  h a rd , fo r  

example, to  re c o n c ile  C .1 .14 .11 , which ho lds t h a t  " th e  Emperor a lone 

can make law s,"  w ith  th e  th eo ry  th a t  i t  i s  th e  p e o p le 's  judgment and 

w i l l  th a t  g iv e  custom a u th o r i ty  as law (D .1 .3 .3 2 ). There i s  no th ing  

in  th e  Corpus J u r i s  th a t  suggests  th a t  Roman j u r i s t s  recognized  th e  

e x is te n c e  o f  a problem , given th e  opposing s e ts  o f  t e x t s ,  regard ing  

th e  th e o r e t ic a l  b a s is  fo r  custom 's a u th o r i ty  as law. This i s  h ard ly  

s u rp r is in g  in  view o f  J u s t in ia n 's  in s is te n c e  th a t  h is  law books 

con ta in ed  no in c o n s is te n c ie s . But because th e  Corpus J u r i s  does no t 

a ttem p t a r e c o n c i l i a t io n  o f  th e  two s e ts  o f  t e x t s ,  one cannot s t a t e  

w ith  any assu ran ce  what Roman j u r i s t s  through J u s t i n i a n 's  tim e thought 

about custom 's  a u th o r i ty  to  in tro d u ce  law.

M edieval c i v i l i a n  j u r i s t s  took i t  as a g iven  th a t  custom could be 

an a u th o r i ta t iv e  sou rce  o f law. They concerned them selves w ith  such 

q u es tio n s  as what custom was, under what c ircum stances i t  might become 

law, what th e o r e t ic a l  j u s t i f i c a t i o n s  underlay  i t s  power to  c re a te  law, 

by whose a u th o r i ty  i t s  s ta tu s  as law might be e s ta b l is h e d ,  and what 

le g a l  e f f e c t  i t  m ight have once i t  had been e s ta b lis h e d .

With o n ly  a few e x c e p tio n s ,13 from th e  l a t e  tw e lf th  cen tu ry  on, 

th e  common law yers recogn ized  custom as an a u th o r i ta t iv e  source o f 

law. They d id  n o t ,  d e s p ite  what C. H. M cllwain and o th e rs  have 

ta u g h t u s , th in k  th a t  a l l  E nglish  law was custom ary in  n a tu re .

13E .g . , B r i t to n ,  a r e v is e r  o f Bracton in  th e  tim e o f  Edward I ,  
re p re se n te d  a l l  th e  law o f England as being  s ta tu to r y —as proceed ing  
from th e  k in g 's  mouth.
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The Corpus J u r i s  p rov ided  few d e t a i l s  about what a custom was and 

how law yers and judges were to  know one when th ey  saw i t .  The D igest 

in d i r e c t ly  defin ed  custom as th e  p r a c t ic e  e s ta b l is h e d  by usage 

(D .1 .3 .3 2 ). C le a rly  no t every  p r a c t ic e  e s ta b l is h e d  by usage was 

regarded  as having le g a l fo rc e . A number o f  Corpus J u r i s  te x ts  

suggested  th a t  usages had to  be con tinued  over a c e r ta in  p e rio d  o f 

tim e b e fo re  they  had th e  fo rc e  o f  law. The p re c is e  le n g th  o f tim e was 

never s p e c if ie d  in  J u s t in ia n 's  law books, and we have no way of 

knowing what t e s t s  Roman j u r i s t s  th rough  th e  tim e o f J u s t in ia n  ap p lied  

to  determ ine w hether th e  r e q u i s i t e  tim e o f  usage had been met fo r  an 

a lle g e d  custom. Corpus J u r i s  te x ts  used th re e  d i f f e r e n t  a d je c tiv e s ,  

a l l  in d e te rm in a te , to  d e sc r ib e  th e  tim e req u ire d : d iu tu r a i  mores

( In s t .  1. 2. 9 ) , in v e te ra ta  consuetudo (D .1 .3 .3 3 ) ,  and longa 

consuetud ine (D .1 .3 .3 5 ). The n ece ssa ry  tim e o f u n in te r ru p te d  usage 

became a  p o in t o f co n tro v e rsy  among th e  m edieval c iv i l i a n s .  The 

lo c a tio n  "cu iu s c o n t r a r i i  non e x ta t  memoria," o r a v a r ia t io n ,  was 

rep e a te d  by c iv i l i a n  j u r i s t s  th roughou t th e  M iddle Ages. This phrase 

was never taken  by c iv i l i a n s  to  mean th a t  a custom had to  have e x is te d  

from tim e immemorial in  th e  sense  t h a t  no one had ever h eard  o f a 

c o n tra ry  p r a c t ic e ,  nor was i t  taken  l i t e r a l l y  to  re q u ire  th a t  th e re  

was no one a l iv e  who had a c tu a l ly  w itn essed  a c o n tra ry  p ra c t ic e .

S ince th e  Corpus J u r i s  gave no h in t  about how much tim e i t  took  to  

have a longa o r in v e te ra ta  custom , m edieval c iv i l i a n s  borrowed th e i r  

a n a ly s is  from th e  p ro p e rty  d o c tr in e s  o f  p r e s c r ip t io  and usucap io  where 

th e y  found p a r a l l e l  is su e s  reg a rd in g  tim e. Under b o th  o f  th e se  

d o c tr in e s  o f  p ro p e rty  law one might a cq u ire  p ro p e r ty  belong ing  to
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an o th er by con tinuous p o sse ss io n  o f  i t  fo r  a  p e r io d  o f  tim e f ix e d  by 

law. U n fo rtu n a te ly  fo r  th e  m edieval c i v i l i a n s ,  th e  Corpus J u r is  

prov ided  s e v e ra l  d i f f e r e n t  tim es o f  p r e s c r ip t io n  (con tinuous adverse 

p o sse ss io n ) so th e  j u r i s t s  who wanted help  in  d ec id in g  how long usage 

must co n tin u e  in  o rd e r  to  imbue a custom w ith  le g a l  fo rc e  had to  

choose which p r e s c r ip t iv e  p erio d  th ey  would ta k e  as t h e i r  guide. By

th e  tim e o f  Azo ( d . 1220), th e  g re a t d isp u te  among c i v i l i a n s  was 

w hether th e  tim e beyond which th e re  was no memory to  th e  co n tra ry  was 

te n  o r  tw enty  y e a rs . Azo s a id  th e  p e rio d s  a s s e r te d  by e a r l i e r  

g lo s s a to rs  had ranged from te n  to  f i f t y  y ea rs .

By th e  s ix te e n th  and seven teen th  c e n tu r ie s ,  b o th  c i v i l i a n  and 

common law j u r i s t s  sometimes complained th a t  t h e i r  fe llo w s confused o r 

equated  custom and p re s c r ip t io n . I t  i s  u n d ers tan d a b le  th a t  th i s  

confusion  shou ld  have e x is te d . E s s e n tia l  to  b o th  concepts i s  th e  

n o tio n  o f  an u n in te r ru p te d  p ra c t ic e  con tinued  fo r  a s p e c if ie d  leng th  

o f tim e. F u r th e r ,  as we have ju s t  seen , m edieval j u r i s t s  borrowed 

from th e  law re g a rd in g  p re s c r ip t io n  when th ey  were a ttem p tin g  to  

e la b o ra te  t h e i r  d o c tr in e  o f  custom, and as we s h a l l  see  in  a moment, 

th e  common law borrowed i t s  d o c trin e s  on custom from th e  m edieval 

c iv i l i a n s .  But th e re  i s  more behind th e  confusion  in  b o th  t r a d i t io n s  

about custom and p r e s c r ip t io n  th a t  th a t .  Most m edieval c iv i l i a n s  

d e a l t  w ith  th e  c o n t r a r i t a s  between th e  Code te x t  which h e ld  th a t  only 

th e  emperor cou ld  make law s, and th e  D igest t e x t s  which allow ed a 

lawmaking r o le  to  custom, by assuming th a t  as th e  g e n e ra l r u le ,  the 

em peror's  l e g i s l a t io n  was th e  law. Custom might become law, b u t only 

when th e re  were gaps in  th e  im p eria l law, o r  (acc o rd in g  to  some) in
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d e ro g a tio n  o f ,  o r  d e t r a c t io n  from, th e  im peria l law. Among th e  common 

lawyers b e fo re  th e  sev en te en th  c e n tu ry , v i r t u a l l y  every  recorded  

d is c u s s io n  o f  th e  p e r io d  o f  usage o f  a custom had to  do w ith  lo c a l ,  

p a r t i c u la r  custom s, and th e  background is su e  always invo lved  th e  

q u es tio n  w hether a  p r a c t ic e  d i f f e r e n t  from th a t  e s ta b l is h e d  by th e  

g en e ra l law o f th e  land  ( s t a t u t e  law o r common law) would be adm itted  

to  govern le g a l r e la t io n s  in  a l im ite d  lo c a l geographic area . The 

d o c tr in e  o f  p r e s c r ip t io n  invo lved  an analogous problem , namely, 

w hether a p ro p e rty  r ig h t  could  be e s ta b l is h e d  in  d e ro g a tio n  o f an 

e x i s t in g r ig h t  h e ld  by an o th er person . To summarize, custom and 

p r e s c r ip t io n  invo lved  a d e ro g a tio n  o r  d e tra c tio n  from an e x is t in g  

r ig h t  o f someone e l s e ,  o r  a  lawmaking power h e ld  by someone e ls e .

I have su g g ested  th a t  th e  common lawyers borrowed th e i r  

concep tion  o f  what custom was and t h e i r  t e s t s  fo r  p rov ing  o r 

d isp ro v in g  i t s  e x is te n c e  from th e  m edieval c iv i l i a n s .  There i s  

n o th ing  Germanic about th e  common law conception  o f custom; many 

E ng lish  custom ary r u le s  may have had Germanic o r ig in s  b u t th e  

concep tion  i t s e l f  was e n t i r e ly  Roman (o r  more p r e c is e ly ,  c i v i l i a n ) .

Two th in g s  may be s a id  w ith  assurance about G la n v ill  and B racton , 

th e  tw e lf th  and th i r t e e n t h  cen tu ry  common law t r e a t i s e  w r i te r s :  what

l i t t l e  th e y  had to  say  about th e  n a tu re  o f custom ary law was borrowed 

o r  d e riv e d  from th e  w r itin g s  o f  c i v i l i a n  j u r i s t s ,  and th ey  d i d n 't  have 

much to  say.

Both G la n v ill  and B racton were concerned to  claim  fo r  th e  

u n w ritte n  E n g lish  laws th e  s ta tu s  o f  law. So f a r  as th ey  knew, fo r  

th e  e n t i r e  c iv i l i z e d  w orld o u ts id e  o f  England, th e  prim ary  sou rce  o f
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law was le g is la t io n .  U nw ritten  custom s, they  had been ta u g h t by th e  

c i v i l i a n  au tho rs  th e y  had re a d , could  only  be a secondary source  o f 

law. So what o f  England, in  which a l l  laws were unw ritten?  Must i t  

be s a id  th a t  i t  had no laws? This was th e  th re sh o ld  q u es tio n  th a t  

G la n v ill  and B racton  s e t  o u t to  answer. R elying on Roman le g a l 

so u rces , they  b o th  concluded th a t  th e  f a c t  th a t  E ng lish  law had no t 

been reduced to  w r it in g  d id  n o t keep i t  from being  law.

I t  i s  not e n t i r e ly  c le a r  th a t  e i th e r  G la n v ill o r  B racton 

conceived o f  a l l  th e  E n g lish  laws as custom. More p r e c is e ly ,  i t  i s  

n o t c le a r  th a t  e i t h e r  conceived o f  th e  gen era l law o f th e  whole realm  

as custom. I f  th e y  d id , t h e i r  concep tion  o f custom was d i f f e r e n t  from 

th a t  h e ld  by e i th e r  th e  m edieval c iv i l i a n s  o r a l l  o f  th e  common 

lawyers on ly  a h a l f  cen tu ry  a f t e r  Bracton. One cannot say  w ith  

c e r ta in ty  th a t  G la n v ill  and B racton  d id  no t conceive o f  a l l  w r i t te n  

laws as custom; b o th  w rote  t r e a t i s e s  " in  th e  laws and customs o f 

England ." The mere use o f  th e  ex p ress io n  "laws and customs" t e l l s  us 

very  l i t t l e ,  however, about w hether they  conceived o f  a l l  u n w ritte n  

laws as customs. The p h rase  by i t s e l f  i s  ambiguous; w h ile  i t  does no t 

suggest th a t  E n g lish  laws a re  eq u iv a le n t to  custom s, n e i th e r  does i t  

n e c e s s a r i ly  sug g est th a t  laws and customs a re  to  be d is tin g u is h e d . In

th e  on ly  unambiguous use o f  th e  word "custom" by e i th e r  w r i te r ,

B racton r e f e r s  on ly  to  lo c a l  customs. When Bracton and G la n v ill  

unambiguously r e f e r  to  th e  laws governing a l l  o f  England, th e y  always

use th e  word le g e s . T his a lone does no t suggest th a t  th ey  d id  n o t

conceive o f th e  g e n e ra l law o f  England as custom. Lex, i u s . and 

consuetudo could  be used in te rch an g ea b ly  by e a r ly  E n g lish  law yers.
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But bo th  w r i te r s ' d isc u ss io n s  o f  th e  law o f th e  realm  make th a t  law 

seem much more l ik e  le g i s la t io n  th a n  l ik e  custom ( a t  le a s t  as th e  

m edieval c iv i l i a n s  and l a t e r  common lawyers understood custom). When 

th e y  w rote o f  th e  u n w ritten  laws o f  England, they  made i t  c le a r  th a t  

th e y  had in  mind th e  enactm ents and d e c is io n s  o f th e  k in g , made w ith  

th e  adv ice  o f th e  m agnates, which had no t been recorded  in  w ritin g .

G la n v ill and B racton s a id  v ery  l i t t l e  about t h e i r  understand ing  

o f  th e  n a tu re  o f custom ary law, and what th ey  sa id  was borrowed e i th e r  

d i r e c t ly  from th e  Corpus J u r is  o r  from i t s  m edieval g lo s sa to rs . 

G la n v ill  w rote o f "customs o f  th e  realm  which had t h e i r  o r ig in  in  

reaso n  and have long p re v a i le d ."  H ere, in  very  g en era l te rm s, a re  th e  

two b a s ic  m edieval c iv i l i a n  c r i t e r i a  f ro  customary law—long usage and 

reaso n ab len ess. B racton d id  no t h o ld  custom to  th e  s tan d a rd  o f 

rea so n ab len ess , bu t he d id  id e n t i f y  i t  w ith  what long usage had 

approved. The passage in  which he d e fin ed  lex  and consuetudo was 

c le a r ly  based on two D igest te x ts  (D .1 .3 .1  and D .1 .3 .3 2 ) , and h is  

o m ittin g  to  make reasonab leness a t e s t  o f custom may perhaps be 

ex p la in ed  by th e  f a c t  th a t  th e  D ig es t i t s e l f  d id  n o t re q u ire  th a t  

customs be reasonab le .

During th e  Year Book p e r io d  (from  th e  l a te  th i r t e e n th  to  th e  

s ix te e n th  cen tu ry ) th e  common law concep tion  o f custom was alm ost 

in d is t in g u is h a b le  form th e  m edieval c i v i l i a n  conception. The 

d isc u ss io n s  about custom by common lawyers and judges re p o rte d  in  th e  

Year Books, w ith  only one ex cep tio n  ou t o f  more than  1500 cases I 

re a d , a l l  had to  do w ith  th e  v a l id i t y  o f a lle g e d  lo c a l customs which 

d i f f e r e d  from th e  ru le s  e s ta b l is h e d  by th e  common law. J u s t  as in  th e
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c i v i l  law. a  c e n tra l  t e s t  o f  a  custom 's  v a l id i ty  was th a t  i t  have i t s  

t i t l e  by p re s c r ip t io n . In  o th e r  w ords, i t  had to  have been used  from 

a tim e o f which th e re  was no memory to  th e  con tra ry . The s im i la r i ty  

o f  t h i s  ex p ress io n  to  th e  th e  m edieval c iv i l i a n s ' "cu iu s c o n t r a r i i  non 

e x ta t  memoraria" i s  s t r ik in g .  No le s s  s t r ik in g  i s  S ir  Thomas 

L i t t l e t o n 's  e x p l ic i t  r e c o g n itio n , n ear th e  end o f  th e  Year Book 

p e r io d , th a t  custom 's re q u ire d  tim e o f  usage was a p r e s c r ip t iv e  

concept: 14

[A]nd n o te  w e ll , th a t  no custom i s  a llow ab le , b u t on ly  such 
custom as h a th  been used by t i t l e  o f  p r e s c r ip t io n ,  th a t  i s  
to  say , from tim e w hereof th e  memory o f  man runneth  n o t to  
th e  co n tra ry .

At some p o in t th e  common law yers had borrowed th e  c i v i l i a n  concept o f 

custom w ith  i t s  t e s t s  fo r  v a l id i t y  i n t a c t ,  bu t as th e  emphasis o f th e  

common law s h if te d  tow ard th e  t e c h n ic a l i t i e s  o f w r its  and p le a d in g , 

th ey  lo s t  th e  memory o f  i t s  o r ig in s  and came to  b e lie v e  th a t  t h e i r  

borrowed concep tion  was a n a t iv e  p roduct. We do n o t have enough 

evidence to  know when th e  fu ll-b lo w n  concept was borrowed. We have 

seen  th a t  G la n v i ll ,  in  th e  l a s t  p a r t  o f  th e  tw e lf th  c e n tu ry , was 

a lre ad y  drawing h is  concep tion  o f  custom from Roman sou rces. But 

n e i th e r  G la n v ill  nor B racton reproduced  th e  c iv i l i a n  t e s t s  fo r  v a l id  

custom w ith  anyth ing  l ik e  th e  f a i th fu ln e s s  and l i n g u i s t i c  s im i la r i ty  

e x h ib ite d  by th e  common lawyers in  th e  fo u rte e n th  and f i f t e e n th  

c e n tu r ie s ,  and I am th e re fo re  in c lin e d  to  b e lie v e  th a t  o th e r  im portan t 

common law yers read  th e  c i v i l i a n  g lo s s a to rs  a f te r  th e  tim e o f  B racton.

14LITTLETON, HIS TREATISE OF TENURES (T. E. Tom lins, ed. 1841).
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Once th e  common lawyers had adopted th e  c i v i l i a n  form ulae fo r  

tim e n ecessary  to  e s ta b l i s h  custom s, th ey  had j u s t  as much tro u b le  as 

d id  c iv i l i a n s  in  ag ree in g  about what th e  form ula meant. In  

L i t t l e to n 's  w ords, "But d iv e rs  op in ions have been concern ing  tim e o f 

member, &c, and o f t i t l e  o f  p r e s c r ip t io n ,  which i s  a l l  one in  th e  

law ." 1s Some common lawyers argued th a t  tim e o f  memory extended back 

to  th e  tim e o f  R ichard  I  (Septem ber 3 , 1189), th e  d a te  provided in  th e  

S ta tu te  o f W estm inster I (1275) as a  l im i ta t io n  on w r its  o f r ig h t .  

O thers argued th a t  what was meant by say in g  th a t  custom had been used 

"from tim e whereof th e  memory o f  man runn e th  no t to  th e  co n tra ry "  was 

on ly  th a t  no man th en  a l iv e  had knowledge to  th e  c o n tra ry . 16 The 

l a t t e r  in te r p r e ta t io n  imposed a c o n s id e ra b ly  le s s  onerous burden o f 

p ro o f regard in g  customs th an  th e  form er, b u t i t  s t i l l  was more 

burdensome th an  th e  te n  o r  tw enty years  tim e o f memory common among 

medieval c iv i l i a n s .

The common lawyers o f  th e  th i r te e n th  and fo u r te e n th  d id  no t apply 

th e  "tim e o f memory" t e s t  to  th e  common law, nor d id  t h e i r  co u rt 

argum ents, p rese rv ed  in  th e  Year Books, su g g est th a t  th ey  conceived o f 

th e  common law as custom. They d id  equate  th e  common law w ith  reaso n , 

b u t in  doing so th ey  never gave th e  im pression  th a t  th ey  were t e s t in g  

i t s  v a l id i ty  as custom.

The f i r s t  unambiguous id e n t i f i c a t i o n  o f  th e  common law as custom 

th a t  I  found in  th e  common law l i t e r a t u r e  o r  case re p o r ts  was made by 

S ir  John F o rtescu e  in  th e  l a s t  h a l f  o f th e  f i f t e e n th  cen tury . A ll

15Id .

16 Id.
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human laws, s a id  F o rte scu e , " a re  e i th e r  laws o f  n a tu re ,  custom s, o r 

s ta tu e s  . . . " 17 Given th o se  p o s s i b i l i t i e s ,  th e  common law could only  

be custom. F o rtescu e  p ra is e d  E n g lish  customs fo r  t h e i r  a n t iq u i ty ,  b u t 

d id  no t p re se n t th a t  a n t iq u i ty  as a t e s t  o f  a  custom 's  v a l id i ty .

The g r e a te s t  d if fe re n c e  in  th e  M iddle Ages between th e  c i v i l i a n s '  

trea tm e n t o f  custom and th a t  o f  th e  common law yers does no t l i e  in  th e  

concep tion  each t r a d i t i o n  had o f th e  elem ents th a t  made v a l id  custom 

o r th e  t e s t s  fo r  p roving  custom. The concep tions were n a tu ra l ly  very  

c lo se  s in c e  th e  common law yers borrowed t h e i r  d e f in i t io n  o f  custom and 

th e i r  t e s t s  fo r  i t s  v a l id i t y  from th e  Roman law. The g re a t d if fe re n c e  

la y  in  th e  f a c t  th a t  th e  c iv i l i a n s  engaged in  a  d e ta i le d  th e o re t ic a l  

exam ination o f th e  n a tu re  o f custom, th e  bases o f  i t s  gu id ing  fo rc e  as 

law, i t s  r e la t io n s h ip  to  o th e r  sou rces o f  law, e t c . , and th a t  th e  

common lawyers had v i r t u a l l y  n o th ing  to  say about th e se  m atte rs .

F o r te s c u e 's  th r e e - p a r t  d iv is io n  o f  law d id  n o t ta k e  ho ld  among 

th e  common law yers. By th e  m id -s ix te e n th  cen tu ry  i t  had become th e  

u n iv e rs a l p r a c t ic e  to  d is t in g u is h  th re e  k inds o f  law in  England, " th e  

law g en era l ( i . e .  th e  common law ), custom s, and s t a t u te  law . . . " 1! 

This d i s t in c t io n  was r e ta in e d  fo r  c e n tu r ie s .  By "custom" th e  common 

lawyers meant on ly  lo c a l custom. In  o rd e r  fo r  a lo c a l custom to  be 

allow ed, p ro o f had to  be made th a t  i t  had e x is te d  "from tim e 

immemorial" and th a t  i t  was in  harmony w ith  rea so n —th e  s tan d ard  

c i v i l i a n  and m edieval common law t e s t s  fo r  th e  v a l id i t y  o f  custom.

The in c re a sed  frequency  and sharpness o f  ch a llen g es  to  customs fo r

X7DE LAUDIBUS LEGUM ANGLIE 37 (S. B. Chrimes ed. 1942).

18R eniger v. Fogossa. Plow den's Comm. 9.
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f a i l in g  to  meet th e se  t e s t s ,  as compared to  th e  Year Book p e rio d , 

suggest th a t  th e  c o u rts  were becoming le s s  to le r a n t  o f  lo c a l 

d e v ia tio n s  from th e  law o f th e  whole realm . In  any ev en t, th e  

s ix te e n th  and sev en teen th  cen tu ry  r e p o r ts  a re  f i l l e d  w ith  examples o f  

customs being  h e ld  s t r i c t l y  to  th e  tim e o f  usage and reasonab leness 

s ta n d a rd s , w ith  more th an  a few f a i l i n g  th e  t e s t s .  The s ix te e n th  

cen tu ry  r e p o r ts ,  however, p rov ided  no more in fo rm atio n  about how one 

could know when th e  t e s t s  had been met th a n  had th e  Year Books.

The h a rd e s t q u e s tio n  to  answer about th e  s ix te e n th  cen tu ry  common 

law approach to  custom i s  w hether, d e s p i te  th e  f a c t  th a t  i t  had now 

become th e  u n iv e rs a l p r a c t ic e  to  d is t in g u is h  th e  common law from 

"custom s", th e  common law yers s t i l l  r e a l ly  fo llow ed F o rtescu e  in  

co n ce p tu a liz in g  i t  as custom. The evidence i s  in co n c lu siv e .

On th e  one hand, th e  m edieval p r a c t ic e  o f never examining th e

common law to  see  i f  i t  meets th e  " tim e  o f memory" requirem ent o f

custom i s  continued . Indeed, j u s t  as w ith  th e  Year Books, th e

s ix te e n th  cen tu ry  re p o r ts  c o n ta in  n o t even an a b s t r a c t  s ta tem en t o f  

any requirem ent th a t  in  o rd e r  to  th e  v a l id  a common law ru le  must have 

been p ra c t ic e d  fo r  a c e r ta in  le n g th  o f  tim e. I f  th e  common law had 

r e a l ly  been co n cep tu a lized  as custom , why was i t  never h e ld  to  th e  

c e n tr a l  t e s t  fo r  th e  e x is te n c e  o f v a l id  customs? Furtherm ore, many o f 

th e  re p o rte d  d isc u ss io n s  about th e  common law suggested  th a t  i t  was 

thought o f more as th e  common le a rn in g  o f  th e  p ro fe s s io n a l e l i t e  th an  

as th e  custom o f th e  realm .

On th e  o th e r  hand, Plowden reco rd ed  a t  l e a s t  one in s ta n c e  in
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which th e  common bar was d e sc rib e d  as "no th ing  b u t common u s e ," 19 

ano ther in  which i t  was a s s e r te d  th a t  " i t  i s  usage which proves what 

th e  law i s , " 20 and th i r d  in  which th e  common law was d esc rib ed  as " th e  

custom in  r e la t io n  to  l e t t e r s ,  c o u r ts ,  p le a s  and judgm en ts ."21 A ll 

th e se  s ta tem en ts  appear to  suggest th a t  th e  common law was 

concep tua lized  as custom, b u t th e re  a re  reasons to  be cau tio u s  about 

reach ing  th a t  conclusion . S ix te e n th  cen tu ry  common law yers were 

accustomed to  u s in g  th e  p h rase  "common usage" in  two q u i te  d i f f e r e n t  

senses. One r e fe r r e d  to  th e  usage o f  th o se  le a rn ed  in  th e  law; th e

o th e r  re fe r re d  to  th e  usages o f th e  people. I  found one in s ta n c e  in

which th e  term  "common usage" ap p a re n tly  r e f e r r e d  to  th e  usages o f  th e  

people (when th e  re fe re n c e  was to  th e  common law r a th e r  th an  to  lo c a l 

custom); in  th e  o th e r  in s ta n c e s  th e  ph rase  could  more n a tu r a l ly  be

tak en  to  r e f e r  to  th e  usages o f  th e  common law c o u rts . In  th e  case  in

which th e  common law was s a id  to  be custom, th e  co n tex t made i t  c le a r  

th a t  th e  re fe re n c e  was to  th e  custom o f th e  common law bench and law 

and no t o f th e  people.

I read  th i s  in c o n c lu s iv e  evidence as su g g es tin g  th a t  th e  

s ix te e n th  cen tu ry  common law yers had a v a i la b le  to  them s e v e ra l ways o f 

d e sc rib in g  th e  common law, one o f  which was in  term s o f  custom and 

usage. But i f  some o f  them d id  conceive o f  th e  common law as custom, 

th a t  conception  had l i t t l e  in  common w ith  t h e i r  concep tion  o f lo c a l 

custom. Most im p o rta n tly , th e y  d id  no t i n s i s t  th a t  a common law usage

19W roteslev v. Adams. 1 Plowd. Comm. 299. 

2GThe Case o f  Mines, 1 Plow. Comm. 485.

2 xW roteslev v. Adams
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have a tim e o f  p re s c r ip t io n .  Secondly, i t  was th e  usage no t o f  th e  

people b u t o f  a t in y  p ro fe s s io n a l  e l i t e .  Such a concep tion  o f  custom 

i s  incom patib le  n o t on ly  w ith  th e  t r a d i t i o n a l  common law d e s c r ip t io n  

o f custom, i t  i s  incom patib le  w ith  th e  Roman law d o c tr in e  from which 

th a t  t r a d i t i o n a l  d e s c r ip t io n  was drawn. Perhaps we have f i n a l ly  

d iscovered  an o r ig in a l  common law concep tion  o f  custom.

The common law concep tion  o f  th e  n a tu re  o f  custom, and th e  t e s t s  

p re sc r ib e d  fo r  v a l id a t in g  custom ’s e x is te n c e , d id  n o t change in  th e  

sev en teen th  cen tury . Custom was s t i l l  d e fin e d  as a reaso n ab le  usage 

o f  th e  p eo p le , con tinued  tim e o u t o f  mind. But i f  th e  t e s t s  fo r  

custom had n o t changed, th e  r ig o r  w ith  which th ey  were a p p lie d  g re a t ly  

in c re ased  toward th e  end o f  th e  s ix te e n th  cen tu ry . The common law 

judges became zea lous in  su p p o rtin g  th e  a u th o r i ty  o f  th e  common law22 

and began to  examine lo c a l  customs very  s t r i c t l y .  The h i s to r i a n  i s  

no t l e f t  to  in f e r  t h i s  s t r i c tn e s s  from th e  in c re a s in g  frequency  w ith  

which th e  c o u rts  found th a t  customs v io la te d  th e  reason ab len ess  

t e s t ; 23 th e  ru le  was f re q u e n tly  s ta te d  th a t  "when a custom i s  p leaded  

i t  s h a l l  be p leaded  s t r i c t i  j u r i s . . .  " 2<l

22This a t t i t u d e  was m an ifested  in  t h e i r  tre a tm e n t o f e q u ity  decrees as 
w ell as in  t h e i r  tre a tm e n t o f  custom in  d e ro g a tio n  o f  th e  common law.

23A ty p ic a l  in s ta n c e  o f  a  custom being  r e je c te d  fo r  un reasonab leness 
i s  found in  Stebbs and Goodlacks C ase. 1 Leonard 92: "And th e  op in ion
o f Wray J u s t ic e  was th a t  th e  custom was a g a in s t common reaso n , and so 
v o i d . . . "  More customs a re  re p o r te d  as having been r e je c te d  fo r  lack  
o f  reason ab len ess  in  Leonard1s R eports th an  in  o th e r  r e p o r ts  o f  
s ix te e n th  and sev en teen th  cen tu ry  cases. Among such cases a re  Leigh 
and Oaklev and C hristm ass C ase. 1 Leon. 286 (32 E l i z . ); Devered and 
R a t c l i f f 1s Case. 2 Leon. 332 (32 E l i z . ) ;  and Jeroms C ase. 4 Leon. 787 
(30 E liz . ).

2‘‘The Lord Cromwell’s C ase. 3 Leon. 526. A lso see  4 Leon 846: " fo r
th re e  th in g s  in  law s h a l l  be taken  s t r i c t l y ,  c o n d itio n s , custom s, and 
penal law s."
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In  th e  f i r s t  p a r t  o f  th e  sev en te en th  cen tu ry , fo r  th e  f i r s t  tim e , 

an im portan t common lawyer began u n equ ivocally  to  d e sc rib e  th e  common 

law as th e  custom o f th e  E ng lish  people. He a ls o ,  fo r  th e  f i r s t  tim e 

th a t  I  have d isco v ered , d e sc rib e d  i t  in  term s o f  a l l  th e  t e s t s  th a t  

had b e fo re  been ap p lied  on ly  to  lo c a l  custom. We have seen  th a t  in  

th e  law re p o r ts  o f th e  second h a l f  o f  th e  s ix te e n th  cen tu ry  th e  common 

law was sometimes r e fe r r e d  to  as th e  "common custom o f th e  rea lm ,"  bu t 

we found l i t t l e  evidence th a t  s ix te e n th  cen tu ry  lawyers understood  

th a t  p h rase  as r e f e r r in g  to  any th ing  o th e r  th an  th e  le a rn in g  o f  th e  

judges and lawyers who worked in  th e  K ing 's  c o u rts . With S ir  John 

Davies a l l  th a t  changed. Davies ta u g h t th a t  th e  common law, as common 

custom o f  th e  realm , was c re a te d  by th e  usages and p r a c t ic e s  o f  th e  

E n g lish  p eo p le , and was reco rded  nowhere b u t in  th e  p e o p le 's  memory.2S 

Furtherm ore, he e x p l i c i t ly  d e sc r ib e d  th e  common law in  term s o f  th e  

s tan d a rd  t e s t s  fo r  v a l id  custom: a reasonab le  a c t con tinued  tim e ou t

o f  mind. 26

O ther im portan t sev en teen th  cen tu ry  common lawyers sometimes 

a t t r ib u te d  g re a t  a n t iq u i ty  to  th e  common law, although  on ly  Coke, 

among th e  lead in g  lawyers and ju d g e s , s tr e s s e d  th e  age o f  th e  common 

law. Among th e se  law yers, n o t even Coke made a p o in t o f  id e n t ify in g  

th e  common law as custom .27 I f  th ey  had been p re ssed  to  c a te g o r iz e  th e

25For d is c u s s io n , see  pp. 307-308 in f r a .

26Id .

27Coke was in te r e s te d  in  defend ing  th e  s u p e r io r i ty  o f th e  common law, 
and l ik e  S ir  John F o rtescu e  in  th e  f i f t e e n th  cen tu ry , he b e lie v e d  th e  
very  con tinued  use  o f  a law d a tin g  from tim e immemorial proved i t s  
s u p e r io r i ty .  O ther le ad in g  law yers and judges o f  th e  e a r ly  
sev en teen th  cen tu ry  showed l i t t l e  in t e r e s t  in  e i th e r  th e  a n t iq u i ty  o f
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common law as a type o f  law, most sev en teen th  cen tu ry  common lawyers 

p robab ly  would have c l a s s i f i e d  i t  as custom. But t h a t  was because 

they  d id  n o t have th e  l i n g u i s t i c  o r concep tual to o ls  fo r  d e sc r ib in g  

human law in  any o th e r  way th an  as custom o r s ta tu te .  They could  no t 

d e sc r ib e  th e  common law as judge-made p r  ; m edieval common law

judges sometimes f ra n k ly  adm itted  th a t  th e  cases th e y  decided made new 

law th roughou t th e  la n d , bu t th e  o f f i c i a l  d o c tr in e , taken  over from 

th e  Roman law , always had been and would so  rem ain fo r  more than  a 

c en tu ry , th a t  th e  law was no t n e c e s s a r i ly  th e  same as p receden t. The 

way most common law yers (even Coke) understood  th e  common law re q u ire d  

a new ca teg o ry  o f law and a new term inology. T h e ir u nders tand ing  o f 

th e  common law, as b e s t  I can in t e r p r e t  what th ey  had to  say about i t ,  

re q u ire d  a new ca teg o ry  c o n ce p tu a lly  somewhere between custom and 

ju d i c i a l  p reced en t. I r o n ic a l ly ,  in  th e  s ix te e n th  cen tu ry  they  had 

developed a te rm ino logy  th a t  would have served  th a t  purpose very  w ell. 

They had developed two ex p ress io n s  fo r  th e  common law th a t  to g e th e r  

cap tu red  v ery  w ell th e  essence o f  how most law yers and judges 

conceived o f  th e  common law: "common e ru d it io n "  and "common re a s o n ."

Having them selves gone th rough  p ro cess  o f  ed u ca tio n  a t  th e  Inns o f 

C ourt, a p p re n tic e sh ip  a t  th e  b a r ,  and p r a c t ic e  and in t e l l e c tu a l  

a s s o c ia t io n  w ith  th e  t i n y  le g a l e l i t e ,  th e y  understood  w ell enough 

th a t  th e  common law was n o t custom in  th e  some sen se  th a t  th e  custom 

o f a borough o r  v i l l  was custom. Whether a p a r t i c u la r  r u le  e x is te d  a t  

common law d id  no t depend upon f a c tu a l  p ro o f th a t  th e  E n g lish  people 

had l iv e d  by i t  s in c e  tim e immemorial. When a p u ta t iv e  common law

th e  common law o r in  a l le g in g  i t s  s u p e r io r i ty  to  o th e r  laws.
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r u le  was being  d iscu ssed  in  c o u r t ,  no one ever asked w hether th e

E ng lish  people had p ra c t ic e d  i t ,  o r  i f  so , w hether th a t  p r a c t ic e  had

been con tinued  w ithou t in te r ru p t io n  tim e ou t o f mind. The same ru le

a p p a re n tly  was ap p lied  to  th e  common law as to  th e  "custom s' o f  th e

co u rt"  ( i . e . , to  th e  ru le s  e s ta b l is h e d  by th e  c o u rts  fo r  th e  conduct

o f c o u rt b u s in e s s ) :28

[F ]o r  th e  customs and usages o f  every o f th e  K ing 's  Courts 
a re  as a law, and th e  common law, fo r  th e  u n iv e r s a l i ty  
th e re o f ,  do th  ta k e  n o tic e  o f  them; and i t  i s  no t n ecessary  
to  a l le g e  in  p lead in g  any usage o r p r e s c r ip t io n  to  w arran t 
th e  same.

The reason  why no lawyer d iscu ssed  th e  tim e o f p r e s c r ip t io n  o f any 

a l le g e d  common law r u le  was th a t  he w ell knew th a t  th e  e x is te n c e  o f 

such ru le s  would be s e t t l e d  by th e  "common e ru d itio n "  o f  th e  

p ro fe s s io n  ( th e  accum ulated lo re  passed  on from one g e n e ra tio n  o f 

law yers to  th e  n e x t) ,  and by th e  "common reason" o f  th e  p ro fe s s io n  

( th e  accep ted  reaso n in g  o f th e  p ro fe s s io n s  ~ th e  a r t i f i c i a l  reason  o f 

th e  law).

I  am n o t c e r ta in  why th e  language o f common e ru d it io n  and common 

reaso n , so a p t fo r  u se  in  th e  development o f  an e x p l i c i t  new th e o ry  o f 

th e  n a tu re  o f  th e  common law, and so much more r e f l e c t i v e  o f  th e  way 

most law yers a c tu a l ly  ta lk e d  about th e  common law th an  th e  language of 

custom , d id  n o t develop in to  a new c o n c e p tu a liz a tio n  o f  th e  common 

law. Perhaps p a r t  o f  th e  answer i s  to  be found in  th e  enormous 

in f lu e n c e  o f  S ir  Edward Coke. Coke was th e  u lt im a te  t r a d i t i o n a l i s t ,  

and a lthough  he h im se lf  most f re q u e n tly  ta lk e d  about th e  common law in  

ways more c o n s is te n t  w ith  a c o n c e p tu a liz a tio n  as th e  common e ru d it io n

28L ane 's  C ase. 2 Co. Rep. 424.
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o f th e  le g a l  p ro fe s s io n  th an  as custom , n e v e r th e le s s  he c a lle d  i t  

custom. I t  was e s p e c ia l ly  h a rd , I  th in k ,  f o r  th e  common lawyers to  

b reak  away from th e  t r a d i t i o n a l  d e s c r ip t iv e  term inology fo r  th e  common 

law because, u n lik e  th e  c i v i l  law yers, th e  common lawyers had no 

th e o ry  worthy o f  th e  name fo r  why th e  common law was a u th o r i ta t iv e ly  

b ind ing . As long as they  c a l le d  i t  custom th ey  d id  no t need to  

p rov ide  a  th e o re t ic a l  j u s t i f i c a t i o n  fo r  i t s  a u th o r i ty  because custom 

was recognized  as a v a l id  source o f  law a l l  over Europe. But had they  

ta k en  th e  p o s i t io n  th a t  th e  common law r e a l ly  w a sn 't custom a t  a l l ,  

b u t th e  accum ulated le a rn in g  and accep ted  reaso n  o f  th e  le g a l 

p ro fe s s io n  o r  even o f th e  ju d g es, th e y  would have had to  have b u i l t  a 

j u s t i f i c a t i o n  from th e  ground up. That would have req u ire d  more 

ju r i s p ru d e n t ia l  in n o v a tio n  th an  perhaps t h e i r  p ra c t ic e -o r ie n te d  

t r a in in g  had prov ided  them th e  re so u rces  f o r ,  e s p e c ia l ly  s in c e  they  

had no models, e i th e r  in  th e  common law o r in  th e  c i v i l  law, fo r  a 

th e o ry  o f  ju d ic ia lly -d e v e lo p e d  law.

F in a l ly ,  p a r t  o f  th e  reason  th e  common lawyers d id  no t o v e r t ly  

reco n c e p tu a liz e  th e  common law in  term s o f common e ru d it io n  and common 

reason  l i e s  in  th.6 f a c t  th a t  th e  common law was ra p id ly  develop ing  in  

a  d ir e c t io n  th a t  would soon lead  to  i t s  c o n c e p tu a liz a tio n  in  a 

com pletely  d i f f e r e n t  way—as th e  sum o f th e  p reced en ts  e s ta b l is h e d  by 

th e  common law co u rts .

The B asis o f  Custom 's B inding Force

There were two b a s ic  and q u i te  d i f f e r e n t  th e o r ie s  in  c i v i l i a n  

ju risp ru d e n c e  about how customs a t ta in e d  le g a l fo rc e , and as u su a l 

each of th o se  th e o r ie s  had i t s  o r ig in s  in  a p p a re n tly  incom patib le
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Corpus J u r i s  te x ts .  The m ajor D igest t e x t s  on custom based custom 's 

le g a l a u th o r i ty  on th e  consent o f  th e  people; o th e r  t e x t s ,  however, 

a s s e r te d  th a t  only  th e  emperor could  make law. Some o f  th e  e a r l i e r  

medieval c iv i l i a n s  took  very  s e r io u s ly  th e  D igest te x ts  which h e ld  

custom 's b ind ing  a u th o r i ty  d e riv ed  from th e  p e o p le 's  agreement o r 

consent (e .g .  D. 1. 3. 32.1 and D. 1 .3 .3 5 ) and ta u g h t th a t  i t  was th e  

v o lun tas  p o p u li th a t  gave le g a l c h a ra c te r  to  custom. The m a jo rity  

view among th e  m edieval c iv i l i a n s  was to  th e  co n tra ry ; th e  Roman 

peop le , th ey  ta u g h t, had by means o f  a  le x  re g ia  sometime in  th e  

d is ta n t  p a s t  ir re v o c a b ly  t r a n s f e r r e d  a l l  t h e i r  lawmaking power to  th e  

emperor and th e re fo re  u l t im a te ly  i t  was on ly  th e  em pero r's  con sen t, 

e i th e r  express o r t a c i t ,  t h a t  could g iv e  le g a l fo rc e  to  custom.

Not many m edieval c iv i l i a n s  h e ld  e i th e r  th e o ry  in  i t s  pure form. 

Even th e  most committed im p e r ia l is ts  were im pelled  to  f in d  a p la c e  fo r  

popular a c tio n  and consen t in  th e  development o f custom ary law because 

th e  very  id ea  o f  custom presupposes th e  p e o p le 's  a c t io n  and 

p a r t ic ip a t io n .  By th e  fo u r te e n th  cen tu ry  n e a r ly  a l l  c iv i l i a n s  

accepted  th e  view th a t  th e  remote (o r  in te rm e d ia te , depending upon th e  

j u r i s t )  cause o f  custom 's le g a l  fo rc e  was th e  p e o p le 's  usage and th e  

proxim ate o r  prim ary  cause was th e  so v e re ig n  power o f th e  emperor.

Although th e  common law yers borrow ed th e  concept o f  custom and 

th e  t e s t s  fo r  i t s  v a l id i t y  from th e  c i v i l i a n s ,  th ey  d id  n o t borrow i t s  

j u s t i f i c a t o r y  th eo ry . They c e r ta in ly  n ever based i t s  a u th o r i ty  on th e  

idea  o f popu la r consen t. The e a r ly  t r e a t i s e  w r i te r s  c l e a r ly  f e l t  a 

burden to  e s ta b l i s h  th a t  th e  u n w ritte n  laws o f  England had th e  s ta tu s  

o f  b ind ing  law, b u t th ey  were s a t i s f i e d  th a t  p a rap h ra s in g  c iv i l i a n
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te x ts  which recogn ized  th a t  laws could  be u n w ritten  accom plished th a t  

purpose. To th e  e x te n t th a t  th e y  took  in to  account th e  th e o ry  behind 

th o se  c i v i l i a n  t e x t s ,  they  supp o rted  th e  im p e ria l th e o ry  r a th e r  than  

th e  th eo ry  o f  p o pu la r consent.

G la n v il l ,  in  h is  tw e lf th  cen tu ry  defense  o f  th e  le g a l  a u th o r i ty  

o f E n g lish  u n w ritten  law s, a s s e r te d  th a t  i t  was no t absu rd  to  c a l l  

le ees  th o se  laws th a t  had been s e t t l e d  in  co u n c il w ith  th e  su p p o rtin g  

a u th o rity  o f th e  p rin c e . To make c e r ta in  th a t  no one m isunderstood 

th a t  i t  was th e  K in g 's  a u th o r i ty  th a t  gave E ng lish  laws t h e i r  le g a l 

c h a ra c te r ,  G la n v ille ,  im m ediately quoted th e  famous Roman im p e r ia l is t  

maxim, "what p le a se s  th e  p r in c e  has th e  fo rc e  o f  law ." H alf a cen tu ry  

l a t e r ,  B racton a lso  a t t r ib u t e d  th e  a u th o r i ty  o f  E n g lish  u n w ritte n  law 

to  th e  King 's  approval. I t  m ight be argued th a t  bo th  G la n v ill  and 

B racton developed t h e i r  own v e rs io n s  o f what e v e n tu a lly  came to  be 

s tan d a rd  c i v i l i a n  d o c tr in e  about th e  source  o f th e  a u th o r i ty  o f 

custom ary law fo r  th e y  bo th  sug g ested  th a t  E ng lish  u n w ritte n  laws 

o r ig in a te d  in  th e  d e c is io n  and approval o f th e  magnates (rem ote cause) 

bu t go t t h e i r  a u th o r i ty  from th e  approval o f  th e  King (p rox im ate 

cause). This in t e r p r e ta t io n  does no t work, however, because i f  th e  

u n w ritte n  laws o r ig in a te  w ith  th e  m agnates' d e c is io n s  and approval we 

c le a r ly  a re  n o t ta lk in g  about custom bu t about p ro p o sa ls  fo r  

le g is la t io n .

At th e  end o f  th e  th i r t e e n th  cen tu ry  an a b b rev ia ted  v e rs io n  o f 

B ra c to n 's  2e Legibus appeared. Known as B r i t to n , and w idely  used fo r  

s e v e ra l c e n tu r ie s ,  i t  re p re se n te d  a l l  E ng lish  law as p roceed ing  from 

th e  K in g 's  a u th o ri ty .
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There i s ,  to  my knowledge, no d isc u ss io n  o f  what gave custom i t s  

a u th o r i ty  as law in  th e  Year Books. I t  i s  t r u e  th a t  a custom, in  

o rd e r  to  be h e ld  v a l id ,  needed to  be shown to  be reasonab le .

T herefo re  i t  m ight be s a id  th a t  th e  common lawyers in  th e  fo u rte e n th  

and f i f t e e n th  c e n tu r ie s  h e ld  th a t  reason  was th e  b a s is  o f  custom 's 

a u th o ri ty . But fo r  m edieval law yers, b o th  E n g lish  and c iv i l i a n ,  

reasonab leness was j u s t  a n ecessa ry  background co n d itio n  fo r  any la w 's  

v a l id i ty ;  i t  was no t th e  p rim ary  o r prox im ate causes o f  i t s  s ta tu s  as 

b in d in g  law.

Beginning w ith  S ir  John F o rte scu e  in  th e  f i f t e e n th  cen tu ry , a 

su ccessio n  o f  common lawyers p ra is e d  th e  common law fo r  i t s  wisdom and 

ex c e lle n c e , and should  th ey  have p e rce iv ed  a  need to  j u s t i f y  i t s  

a u th o r i ty  as law, th ey  m ight have argued th a t  peop le ought to  obey i t  

because i t  was th e  b e s t o f  a l l  human laws. However, u n lik e  th e  

c i v i l i a n s ,  and u n lik e  G la n v ill  and B racton , they  e v id e n tly  f e l t  no 

need to  p rov ide  any th e o re t ic a l  b a s is  f o r  th e  b ind ing  c h a ra c te r  o f 

E n g lish  custom.

C hris to p h er S t. German was an in te r e s t in g  excep tio n  to  th e  

m edieval and e a r ly  modem common law yers ' alm ost t o t a l  lack  o f 

i n t e r e s t  in  le g a l  th e o ry , and in  an e x p o s itio n  th a t  was p r im a r ily  

dependent on m edieval th eo lo g y , and e s p e c ia l ly  on Jean  Gerson, he 

lo c a te d  th e  g en e ra l custom o f England in  a h ie ra rc h y  o f  laws. Having 

fo llow ed th e  m edieval th e o lo g ia n s  t h i s  f a r ,  i t  should  have been 

r e l a t iv e ly  easy fo r  him to  model h is  th e o ry  o f custom 's a u th o r i ty  on 

th e  te ach in g s  o f  someone l ik e  Aquinas. He d id n 't .  In s te a d  he m erely 

s a id  th a t  custom i t s e l f  was th e  on ly  a u th o r i ty  fo r  i t s  s ta tu s  as law.
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By th e  s ix te e n th  cen tu ry  i t  no longer occurred  t o  common lawyers 

to  doubt th a t  custom o r  th e  common law was law, o r  to  imagine th a t  th e  

b in d in g  le g a l c h a ra c te r  o f  e i th e r  needed e x p lo ra tio n . This was 

g e n e ra lly  t r u e  o f th e  sev en teen th  cen tu ry  to o , b u t som etim es, when 

th e re  was a  c o n f l ic t  between th e  common law and th e  k in g 's  

p re ro g a tiv e , r o y a l i s t  law yers l ik e  S ir  John Davies would f e e l  th e  need 

e s ta b l is h  th e  dependence o f th e  common law on th e  k in g 's  a u th o ri ty  and 

consen t. In  making th i s  case , r o y a l i s t  lawyers r e l i e d  h e a v ily  and 

e x p l i c i t ly  on im p e r ia l is t  passages in  th e  Corpus J u r i s  o f J u s t in ia n . 

Had Davies known G la n v ill  and B racton b e t t e r ,  he cou ld  have b u i l t  h is  

case  from E ng lish  m a te r ia ls . Most o f D av ies 's  peers  r e je c te d  out o f 

hand h is  claim  th a t  th e  k in g 's  p re ro g a tiv e  was n o t p a r t  o f  th e  common 

law, bu t i f  th ey  o b je c te d  to  D a v ie s 's  a s s e r t io n  th a t  th e  common law 

i t s e l f  was allow ed to  e x i s t  on ly  by th e  k in g ’ s g race  th ey  l e f t  no 

re c o rd  o f i t .

The R e la tio n sh ip  o f  Customary Law to  S ta tu te  

There was no coheren t th e o ry  in  th e  Corpus J u r i s  about th e  

r e la t io n s h ip  o f  custom ary and s ta tu to r y  law. D. 1. 3. 32 and In s t .

1.2 .1 1  both  p rov ided  th a t  s t a tu te s  could be ab rogated  by f a l l i n g  out 

o f  u se  by common consen t. These te x t s ,  however, a re  in c o n s is te n t  w ith  

th e  im p eria l th eo ry  th a t  th e  p r in c e  alone could make law and w ith 

C .8 .5 2 .2  which, w hile  a d m ittin g  th a t  th e  a u th o r i ty  o f  custom was not 

sm a ll, n e v e r th e le s s  h e ld  th a t  custom would n o t overcome e i th e r  reason 

o r  s ta tu te .

Faced w ith  t h i s  c o n t r a r i ta s  in  th e  Corpus J u r i s , m edieval 

c iv i l i a n s  gave s e v e ra l d i f f e r e n t  answers to  th e  q u e s tio n  w hether
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custom could  overcome o r ab rogate  s ta tu to r y  law. The answer a 

p a r t i c u l a r  j u r i s t  gave c o r re la te d  h ig h ly  w ith  h is  p o s it io n  on th e  

q u e s tio n  o f  where imperium re s id ed : d id  th e  Roman people s t i l l  r e ta in

any lawmaking pow ers, o r had th ey  g iven  them a l l  up by means o f a lex  

r e g ia ? The more im p e r ia l is t  o f  th e  c i v i l i a n s  in s i s te d  th a t  no custom 

could  ab ro g a te  s ta tu to r y  law o r d ero g a te  from i t  s in c e  only th e  

emperor could  make o r  in te r p r e t  law. O thers ta u g h t th a t  a g enera l 

custom observed by a l l  could ab rogate  w r i t t e n  law, b u t a lo c a l custom 

could  n o t. O thers ta u g h t th a t  a good custom would p re v a i l  over a bad 

s t a t u t e .  S t i l l  o th e rs  made th e  outcome depend upon whether th e  people 

in ten d ed  to  ab rogate  a t  s ta tu te ;  i f  th e y  fo llow ed  a custom w ith  

knowledge th a t  i t  was c o n tra ry  to  th e  s t a t u t e  th en  th e  s t a tu te  was 

ab ro g a ted , b u t a s t a tu te  was no t ab rogated  i f  th e  people p ra c t is e d  a 

c o n tra ry  custom and were ig n o ran t o f  th e  s t a tu te .

Among th e  c i v i l i a n s ,  one o f th e  s t ro n g e s t  su p p o rte rs  o f  custom 's 

power to  ab ro g a te  s ta tu te s  was V acariu s, who was in s tru m en ta l in  

in tro d u c in g  c i v i l i a n  le a rn in g  in  England. He ta u g h t th a t  custom 's 

power to  overcome s t a tu te  come from th e  consensus p o p u li. His views 

a p p a re n tly  had l i t t l e  in flu en ce  on th e  common law yers, who never 

accep ted  th e  view th a t  g en era l custom cou ld  ab rogate  th e  common law.

D esp ite  C. H. M cllw ain 's th e s i s  t h a t  th e  m edieval common lawyers 

reg a rd ed  th e  common law (conceived  as custom) as a fundam ental law to  

which a l l  o th e r  forms o f law were su b o rd in a te , M cllwain produced no t a 

s in g le  s ta tem en t o f th a t  d o c tr in e  by a m edieval common law yer, nor d id  

I f in d  one. To th e  c o n tra ry , th e  Year Books make i t  very c le a r  th a t  

th e  common law yers u n iv e rs a l ly  h e ld  th a t  s t a t u te s  c o n tro lle d  th e
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common law in cases of conflict. On the other hand, the common law

d id  a llow  lo c a l  customs to  d i f f e r  from th e  common law - -  a r e v e rs a l o f

th e  c i v i l i a n  d o c tr in e  th a t  g en e ra l customs might ab ro g a te  s ta tu to ry

law, b u t n o t s p e c ia l  o r  lo c a l customs.

In  th e  sev en teen th  cen tu ry , in  2X- Bonham * s C ase. S ir  Edward Coke

d e liv e re d  h im se lf  o f some remarks th a t  have sometimes been taken  as

ev idence t h a t  he understood  th a t  th e  common law was su p e r io r  to

s t a tu te .  He s a i d : 23

ana i t  appears in  ou r books, th a t  in  many cases  th e  common 
law w i l l  c o n tro u l A cts o f P a rliam en t, and sometimes adjudge 
them to  be u t t e r l y  void: fo r  when an Act o f  P arliam en t is
a g a in s t  common r ig h t  and reaso n , o r  repugnan t, o r  im possib le  
to  be perform ed, th e  common law w ith  c o n tro u l i t ,  and 
adjudge such Act to  be void.

In  Rowles £ . Mason, a  l a t e r  case in v o lv in g  a c o n f l i c t  between th e  

common law and lo c a l custom , Coke s e t  ou t to  e x p la in  th e  re la t io n s h ip  

between th e  common law and th e  o th e r  two k inds o f E n g lish  law: 3 0

F o rte scu e  and L i t t l e to n  and a l l  o th e rs  a re  ag reed  th a t  
th e  law c o n s is ts  o f  th re e  p a r ts .  F i r s t ,  common law.
Secondly , S ta tu te  Law, which c o r r e c ts ,  ab rid g es  and ex p la in s  
th e  common law: th e  th r r d ,  Custom, whrck fak es  away th e  
common law: But th e  common law c o r r e c ts ,  a llow s and 
d isa llo w s  bo th  s t a t u t e  law and custom , fo r  i f  th e re  be 
repugnancy in  a s t a t u t e ,  o r  unreasonab leness in  a  custom, 
th e  common law d isa llo w s  and r e je c t s  i t ,  as appears by Dr. 
Bonhams C ase .. .

Both o f  th e s e  s ta tem en ts  do appear to  ho ld  th a t  a t  l e a s t  in  some 

c ircu m stan ces  th e  common law w i l l  o v e rr id e  th e  a u th o r i ty  o f  s ta tu te s .  

U n fo rtu n a te ly  fo r  th o se  who have contended th a t  Coke in  th e se  cases 

was p re s e n tin g  th e  common law as a fundam ental law which l im ite d  both

238 Co. Rep. 652, 653.

3 °2 Brownl. & Golds. 895.
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Crown and P a r lia m e n t ,31 Coke elsew here a s s e r te d  th a t  " th e  h ig h e s t and 

most b in d in g  laws a re  th e  s t a tu te s  which a re  e s ta b l is h e d  by 

P a r lia m e n t," 32 and th a t  th e  "power and ju r i s d i c t i o n  o f th e  P a rliam en t, 

f o r  th e  making o f  laws" was "so  tran sce n d en t and a b so lu te  as i t  cannot 

be con fined  e i th e r  fo r  persons o r  causes w ith in  any bounds."33 Coke 

was m a n ife s tly  capab le  o f  being  in c o n s is te n t and he may w e ll have been 

on th i s  su b je c t .  S cho lars  have found i t  p o s s ib le  to  d isco v er p r e t ty  

much what th e y  want to  d isc o v e r in  th e se  passages. Those d isposed  to  

see  Coke as a t h e o r i s t  o f  a fundam ental law which i s  s u p e r io r  to  k in g , 

p a r lia m e n t, and a l l  o th e r  law f in d  support in  th e  s ta tem en t in  

Bonham * s Case th a t  th e  common law w il l  sometimes c o n tro l ,  and even 

v o id  Acts o f  P a rlia m e n t, and in  th e  Rowles s ta tem en t th a t  th e  common 

law c o r r e c t s ,  a llo w s, and d isa llo w s  o th e r  law. Those want to  see  him 

as an advocate  o f  p a rliam e n ta ry  so v ere ig n ty  h ap p ily  n o tic e  t h a t  in  

Rowles he says th a t  s t a t u t e  law c o r re c ts  th e  common law, and th a t  in  

th e  I n s t i t u t e s  he a s s e r t s  th a t  th e  h ig h e s t laws a re  tho se  made by 

P arliam en t.

Perhaps th e  most p la u s ib le  in te r p r e ta t io n  based only  on a  read in g  

o f  th e se  fo u r passages i s  th a t  Coke t r i e d  ou t th e  fundam ental law id ea  

and then  e i th e r  changed h is  mind o r was p re ssu re d  in to  o f f e r in g  a 

d i f f e r e n t  view. 3* I te n d  to  s id e  w ith  tho se  who contend th a t  even in

31See, fo r  example, T .F .T . P lu c k n e tt,  Bonham’s Case and J u d ic ia l  
Review. 40 HARV. L. REV. 30.

322 INST., Proeme.

3 34 INST. 25 e t  seq.

3f*S ee. e .g . , L. Boudin, Lord Coke and th e  American D octrine  o f  
J u d ic ia l  Review. 6 N. Y. U. L. REV. 233.
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Bonham’s Case Coke never ta u g h t th a t  th e  common law was su p e rio r  in  

a u th o r i ty  to  s t a t u t e 35 although  my reasons may be somewhat d i f f e r e n t .

A passage in  J u s t in ia n 's  D igest he ld  th a t  "custom i s  th e  b e s t 

in t e r p r e te r  o f  s t a t u t e s . " 36 Even th o se  c i v i l i a n s ,  l ik e  Lucas de Penna, 

who were s k e p t ic a l  o f  custom 's powers to  ab rogate  s ta tu to r y  law, 

allow ed custom co n s id e ra b le  scope in  in te rp r e t in g  and supplem enting 

s ta tu te s .  S im ila r ly , a lthough  th e  s e t t l e d  d o c tr in e  in  th e  common law 

had always been th a t  le g i s la t io n  was su p e r io r  to  custom o r to  th e  

common law, th e  common law was fre q u e n tly  s a id  to  be th e  b e s t 

in t e r p r e te r  o f  s ta tu te s .  In  th e  s ix te e n th  cen tu ry , common lawyers and 

judges became in c re a s in g ly  in te r e s te d  in  th e  problems o f s ta tu to r y  

in t e r p r e t io n ,  and developed a B yzantine network o f  ru le s  to  guide 

t h e i r  in t e r p r e t iv e  p ra c t ic e .  37 One o f th e  ru le s  o f  in t e r p r e ta t io n  h e ld  

t h a t  th e  b e s t  in t e r p r e ta t io n  was th e  one th a t  was th e  most c o n s is te n t  

w ith  reaso n —n o t reaso n  in  th e  a b s tr a c t  b u t th e  reason  o f  th e  common 

law: "And a lso  s t a t u te s  ought to  be construed  accord ing  to  th e  reason

o f th e  common l a w . . . " 3* Perhaps because th e  judges had lo s t  th e  power 

th ey  had once p o ssessed  to  openly e x e rc ise  d is c r e t io n  in  

in t e r p r e ta t io n ,  th e y  began to  show a w illin g n e ss  to  f in d  th a t  s t a tu te s  

f a i l e d  th e  t e s t  o f  reaso n ab len ess. When th ey  found a s t a t u t e  to  be

3 5 See S. Thorne, E i. Bonham * s C ase. 54 L.Q. REV.543, and J . W. GOUGH, 
FUNDAMENTAL LAW IN ENGLISH CONSTITUTIONAL HISTORY (1955).

36D. 1 .3 .37 .

37P lu c k n e tt w rote o f  th e se  ru le s  th a t  "So g re a t  was t h e i r  v a r ie ty ,  and 
so d iv e rs e  were th e  r u le s ,  th a t  alm ost any conclusion  could  be 
reached , sim ply by s e le c t in g  th e  ap p ro p ria te  r u le . "  T .F .T . PLUCKNETT, 
A CONCISE HISTORY OF THE COMMON LAW 334 (5 th  ed. 1956).

3*Reniger y. F oeo ssa . 1 Plowd. Comm. 16.
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u n reasonab le , o r  to  c re a te  m isch ie fs  o r  inconveniences, they d id  no t 

d e c la re  i t  to  be void; th ey  sim ply read  i t  in  a  manner th a t  would make 

i t ,  in  t h e i r  judgm ent, reasonab le . In  Stowe11 y. Lord Zouch.33 th re e  

judges s a id  th a t :

Acts o f P arliam en t a re  laws p o s i t iv e  which c o n s is t of 
two p a r ts .  The f i r s t  i s ,  th e  words o f  th e  A ct, th e  o th e r i s  
th e  sen se , fo r  th e  l e t t e r  w ithou t th e  sense does not make 
th e  law, bu t th e  l e t t e r  and th e  sense  to g e th e r . . .  And th e  way 
to  apprehend th e  sense i s  to  c o n s id e r  th e  common law, which 
i s  th e  a n c ien t o f every  p o s i t iv e  law (a s  Brown s a id ) ,  and
has a p la c e  in  th e  ex p o s itio n  o f  th e  law p o s itiv e ; and
th e reb y  th e  m isch ie fs  and in co n v ien ces , which a re  in  th e  
l e t t e r ,  a re  to  be considered  and avoided by th e  a p p lic a tio n  
o f  reaso n , and by p u tt in g  such c o n s tru c tio n  on th e  law 
p o s i t iv e  as s h a l l  exclude a i l  r ig o r s  and m isc h ie fs , and 
s tan d  w ith  eq u ity  and good reason .

Fulm erston £. Steward1*0 a lso  upheld th e  power o f th e  common law judges

to  co n stru e  th e  meaning o f s ta tu to r y  language d i f f e r e n t ly  from what i t

a p p a re n tly  meant in  o rd er th a t  th e  s t a t u t e  might meet th e  t e s t  o f

reasonab leness:

And so th e  Judges have expounded th e  t e x t  which i s  genera l 
to  be b u t p a r t i c u la r ,  which e x p o s it io n  i s  co n tra ry  to  th e  
t e x t ,  because th e  t e x t  i s  c o n tra ry  to  r e a s o n . . .  [A]nd so 
reason  s h a l l  guide th e  e x p o s itio n  o f  s t a t u t e s ,  and th e  
eq u ity  o f  them.

When Coke spoke in  Bonham' s Case o f  th e  powers o f th e  common law 

to  c o n tro l s ta tu te s  when th ey  were a g a in s t  common r ig h t  o r reaso n , o r  

repugnan t, o r  im possib le  to  be perform ed, he was no t claim ing th a t  th e  

common law was s u p e r io r  to  s ta tu te s  o r  t h a t  th e  common law judges had 

th e  power o f  j u d i c ia l  review; he was m erely con tinu ing  to  a s s e r t  th e  

power o f common law judges to  in t e r p r e t  s t a tu te s  in  ways c o n s is te n t

391 Plowd. Comm. 551.

*°1 Plowd. Comm. 172-173 (1554).
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w ith  reason . I know o f no s ix te e n th  o r  sev en teen th  cen tu ry  common law 

case  in  which th e  judges h e ld  a  s t a t u t e  to  be void. Ve to d a y , having 

been exposed to  th e  ju r isp ru d e n c e  o f  le g a l  rea lism  may f e e l  in c lin e d  

to  say th a t  in  f a c t  th i s  approach to  in t e r p r e ta t io n  gave th e  common 

law ju d g e 's  a power h a rd ly  d is t in g u is h a b le  from th a t  o f  ju d i c ia l  

rev iew , and th a t  i f  th e  common law t r u l y  d id  p rov ide th e  measure fo r  

th e  reason ab len ess  o f s ta tu te s  th e n  i t  i s  f a i r  to  conclude th a t  i t  was 

s u p e r io r  to  s ta tu te .  T hat, however, i s  on ly  our view from th e  

o u ts id e . Coke and h is  s ix te e n th  cen tu ry  models d id  n o t look a t  th e  

m a tte r in  th a t  way.

Once again  we have found an im portan t common law d o c tr in e  th a t  

had c lo se  p a r a l l e l s  in  th e  c i v i l  law. Not o n ly  d id  th e  c iv i l i a n s  

te ach  th a t  custom was th e  b e s t  i n t e r p r e te r  o f  s t a t u t e s ,  b u t th e  common 

law d o c tr in e  o f " e q u ity  o f in te r p r e ta t io n "  which p layed  such an 

im portan t p a r t  in  th e  w illin g n e ss  on th e  p a r t  o f  s ix te e n th  cen tu ry  

judges to  in t e r p r e t  s ta tu te s  so as to  avoid un reasonab leness and 

h ardsh ip  was a C o n tin en ta l im p o r t ." 1

ROMAN LAW MIND AND COMMON LAW MIND

In  th e  end, I must re p o r t  t h a t  I  found no Roman Law Mind on th e  

s u b je c t o f  sou rces o f  law th a t  can e a s i ly  be d is tin g u is h e d  from a 

common law mind. To th e  e x te n t th a t  one can d i s t i l l  a  Common Law Mind 

o u t o f f iv e  c e n tu r ie s  o f  common law ju r isp ru d e n c e , th a t  mind was 

d is t in g u is h a b le  from th e  Roman Law Mind only  a t  th e  m argins. I  have 

l i t t l e  doubt th a t  t h i s  i s  th e  case  because most o f  th e  common law

" 1See T .F .T . PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW, su p ra  a t  
334.
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doctrines about sources of law were borrowed from the Roman law.
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